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1. IntroductIon

Since 2013, the implementation of the Belt and Road Initiative (“BRI”) has 
aroused much attention. However, legal disputes that have arisen among the Belt 
and Road (“BR”) countries have also attracted the great attention of Chinese 
legal circles. Some legal scholars have put forward various designs for a BR 
dispute settlement mechanism.1 Meanwhile, top Chinese officials have attached 
great importance to the establishment of a BR dispute settlement mechanism.  

On January 23, 2018, the Central Leading Team for Comprehensively 
Deepening Reform in China adopted the “Opinions on Establishing a Dispute 
Resolution Mechanism and Institution for the Belt and Road,”2 which set 
guidelines for the establishment of a BR dispute settlement mechanism. 
Subsequently, at the end of June, 2018, the Supreme People’s Court in China 
set up the First International Commercial Tribunal in Shenzen and the Second 
International Commercial Tribunal in Xi’an. It also promulgated the Supreme 
People’s Court’s Provisions on the Establishment of the Belt and Road Dispute 
Settlement Mechanism and Institutions, which made stipulations about such 
matters as jurisdiction, choice of law, proof of foreign law, etc.3 These efforts 
represent an important step toward building a BR dispute settlement mechanism.  
     The primary purpose of this research is to search for the way of establishing a 
comprehensive dispute settlement mechanism for BRI. In this article, the author 
first explores the necessity of a BR dispute settlement mechanism, then analyzes 
the two elements that should be taken into account. Finally based on this analysis, 
he examines ways to build a comprehensive BR dispute settlement mechanism.

II. the necessIty for the establIshment of 
     a br dIspute settlement mechanIsm

The BRI has been widely recognized across the world since its proposal by 
Chinese President Xi Jinping in 2013.4 By the end of 2017, the BRI had been 
included in various resolutions or documents adopted by the UN General 
Assembly, the UN Security Council and other international institutions.5 China 
has concluded over 150 BRI Cooperation Agreements with nearly 140 countries 
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and international organizations. Trade and investment between China and the 
BR countries have witnessed a great increase since the implementation of the 
BRI. For example, by the end of June, 2018, the trade volume between China 
and BR countries in reached over USD5 trillion, with an annual increase of 1.1 
percent; the China’s foreign direct investment (“FDI”) to BR countries exceeded 
USD70 billion, with an annual increase of 7.2 percent; and the volume of newly 
concluded contracted projects by Chinese enterprises in the BR countries in was 
more than USD500 billion, with an annual increase of 19.2 percent.6

However, China faces great political and legal risks when doing business 
with the BR countries, due to the potential political turbulence, frequent terrorist 
activities, poor legal systems and corrupt judicial environments that exist in some 
BR countries. According to the Report of the Risk Evaluation of the Chinese FDI 
(2016),7 most BR countries are of medium or high level risk. This may be also 
evidenced from the findings of Doing Business (2018) published by the World 
Bank in October 2017.8 In terms of the “Ease of Doing Business Rankings,” 
most BR countries rank very low, with the exception of certain developed 
countries located along the BR.9 A country’s business environment is evaluated 
mostly on the Doing Business laws and regulations. Doing Business (2018) 
listed the following 11 areas as measuring factors: starting a business, dealing 
with construction permits, getting electricity, registering property, getting credit, 
protecting minority investors, paying taxes, trading across-borders, enforcing 
contracts, resolving insolvency and the labor market regulations. The results 
of the Doing Business (2018) guide showed that the majority of BR countries 
do not have the advanced legal framework for a sound and favorable business 
environment.10

The political and legal risks that exist in some BR countries have caused much 
damage and loss for Chinese businesses. Chinese investment projects in the past 
few years in some BR countries, for example, Myanmar, Mongolia, Sri Lanka, 
Mexico, Venezuela, and Poland, have been reportedly suspended or terminated 
due to environment, legal issues or political reasons.11 In such circumstances, it 
is rare and difficult for Chinese businesses to recover the time and money they 
invested in the projects. Even for Chinese investment projects that are underway 
in some BR countries, investment losses and legal disputes are very common 
as a result of political or legal problems. For example, the war in Libya in 2011 
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interrupted nearly 50 investment projects carried out by 75 Chinese enterprises, 
with total losses of approximately USD 20 billion.12 Some of the investment 
disputes between Chinese businesses and host countries along the BR have been 
submitted to the ICSID or other international arbitral institutions. Examples 
include investment disputes between China Ping An Insurance Company and the 
government of Belgium,13 between the Beijing Urban Construction Group and 
the government of Yemen,14 and between the China Heilongjiang International 
Economic & Technological Cooperative Co. et al. and the government of 
Mongolia.15

The BRI aims to establish policy coordination, infrastructure connectivity, 
unimpeded trade, finance integration and people to people exchange, which 
should result in more frequent cross-border civil and commercial transactions. 
In this regard, the establishment of a BR dispute settlement mechanism will 
help resolve various foreign-related civil and commercial disputes. The speedy 
and efficient settlement of such disputes requires a comprehensive dispute 
settlement mechanism; otherwise, the rights and interests of the participants in 
cross-border transactions will not be guaranteed. Accordingly, the cross-border 
movement of goods, service, capital and persons are often obstructed, which 
frustrates the expectations of the BRI. Indeed, according to data collected from 
the website of Chinese court judgments,16 the number of civil and commercial 
cases in the Chinese courts that involve parties from the other BR countries is 
largely increasing. The parties involved in these cases are from almost all of 
the countries along the BR. As mentioned above, investment disputes between 
Chinese businesses and the governments of the BR countries are also increasing 
in recent.

III. two startIng poInts for establIshIng a 
      br dIspute settlement mechanIsm

The establishment of any dispute settlement mechanism must take into account 
certain relevant elements, such as legal traditions, legal culture, the nature of 
dispute, and the categories of the parties involved. This paper will mainly focus 
on two kinds of legal disputes between Chinese parties and those from the other 
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BR countries; namely, (1) private foreign-related civil and commercial disputes 
(private international law cases) and (2) investment disputes, including investor-
state investment disputes. 

In designing a dispute settlement mechanism, two elements will be starting 
points. The one is the features of the BRI, and the other, the status quo of 
the legal framework in private international law matters and investor-state 
investment disputes among BR countries. The features of BRI will determine 
the uniqueness of the BR dispute settlement mechanism proposed in this work 
and help to determine how to establish such a mechanism. The status quo of the 
legal framework will demonstrate the acceptance of different dispute resolutions 
among the BR countries and help to determine the appropriate role and status 
of different dispute resolutions in terms of the proposed BR dispute settlement 
mechanism. 

A. The Features of the BRI
With reference to the terms of the Vision and Action on Jointly Building the Silk 
Road Economic Belt and Twenty-first Century Maritime Silk Road (hereinafter 
Vision and Action)17 and the speeches on the BRI delivered by Chinese top 
officials on different occasions, the BRI’s main features may be summarized as 
being open, cooperative and non-institutionalized. 

First, the BRI is open to all countries who are interested in it. It is not 
confined to particular countries or regions. President Xi Jinping has mentioned 
the BRI’s openness many times in his speeches. As he has pointed out, the 
BRI is not closed, but open and inclusive; it is not solely for China, but rather 
includes a true chorus comprising all BR countries; all countries, whether from 
Europe, Asia, America or Africa, may join the BRI.18 In the Joint Communiqué 
of the Leaders’ Round Table of the Belt and Road Forum for International 
Cooperation (hereinafter Joint Communique) published on May 15, 2017, all 
leaders that attended the summit “welcome[d] and support[ed] the Belt and Road 
Initiative to enhance connectivity between Asia and Europe, which is also open 
to other regions such as Africa and South America.”19 In fact, countries that have 
concluded BRI cooperation documents with China are not confined to countries 
along the BR, but from various regions.

Second, the BRI is based on policy coordination with other countries for the 
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purpose of achieving common development and building a shared future for all 
people in the countries concerned. ‘Cooperation’ was the most frequently used 
word in President Xi Jinping’s speeches during the Belt and Road Forum for 
International Cooperation.20 The Joint Communiqué also expressed the intention 
to strengthen cooperation “on the basis of extensive consultation and the rule of 
law, joint efforts, shared benefits and equal opportunities for all.”21 The Vision 
and Action plan shows that cooperation mechanisms are built up by the BR 
countries through bilateral and multilateral agreements.22 

Lastly, the BRI is non-institutionalized. Currently, there is no established 
institutional framework or organizational arrangement.23 As the BRI is non-
institutionalized, ‘cooperation’ will be a better choice. The non-institutionalized 
arrangement of the BRI represents a ‘restrained idea.’ In terms of cost-efficient, 
it is thus reasonable to “make improvement under the existing legal frameworks” 
instead of “setting up new institutions or negotiating new arrangements.”24

A BRI dispute settlement mechanism cannot be established without taking 
the above three main features of the BRI into account. The openness of the BRI 
means that all countries may be potential partners of the BRI. Therefore, disputes 
between the BR countries may occur between Chinese parties and others from 
all over the world. Under such circumstances, if the settlement mechanism 
of foreign-related civil and commercial disputes, as well as of investment 
disputes in China, are improved, China may be an ideal location to settle their 
disputes between the BR countries. Given that the BRI is cooperative and non-
institutionalized, however, China needs to negotiate and conclude more bilateral 
or multilateral judicial assistance treaties or investment treaties with other BR 
countries. Of course, if the BRI can turn into an institutionalized framework, for 
example, in the form of an Economic Partner Agreement, a unified multilateral 
dispute settlement mechanism for the BRI may be established in the future. 
If the BRI remains open to all countries in the world, however, such a unified 
multilateral dispute settlement mechanism will be difficult, if not impossible, to 
establish.

B. Status quo of the Dispute Settlement Legal Framework among 
     the BR Countries
As mentioned above, there is currently no specific institutional arrangement or 
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institutionalized platform between China and the other BR countries to deal with 
civil, commercial and investment disputes. Therefore, such disputes must be dealt 
with through the existing national, bilateral and multilateral legal framework that 
the BR countries have made, concluded or acceded to. Upon examining the status 
quo of the existing dispute settlement legal framework among the BR countries, 
the acceptance of, and attitude toward various dispute resolution methods, 
including litigation, arbitration and mediation, among the BR countries may be 
demonstrated. For this analysis, I have examine 65 countries (including China),25 
along the BR as examples to determine the existing state of civil and commercial 
dispute settlement mechanisms between China and the other BR countries.

Foreign-related civil and commercial disputes are settled mainly through 
litigation and arbitration. The two most important multilateral conventions 
concerning cross-border litigation are the Convention of 15 November 1965 
on the Service Abroad of Judicial and Extrajudicial Documents in Civil or 
Commercial Matters (hereinafter Hague Convention on Service Abroad) and 
the Convention of 18 March 1970 on the Taking Evidence Abroad in Civil 
or Commercial Matters (hereinafter Hague Convention on Taking Evidence 
Abroad). As for a multilateral convention on the arbitration, there exists the 
1958 New York Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards (hereinafter New York Convention of 1958). As of May 18, 
2018, among the 64 BR countries (excluding China), 30 countries are parties 
to the Hague Convention on Service Abroad;26 29 countries are parties to the 
Hague Convention on Taking Evidence Abroad;27 61 countries are parties to 
the New York Convention of 1958;28 and 52 BR countries are members of 
the 1965 Washington Convention on the Settlement of Investment Disputes 
Between States and Nationals from Other States (hereinafter 1965 Washington 
Convention).29 China is a party to each of these four multilateral conventions. 
Additionally, among the other 64 BR countries, 40 countries enacted arbitration 
laws based on the UNCITRAL Model Law on International Commercial 
Arbitration (hereinafter UNCITRAL Model Law).30 The adoption of the 
UNCITRAL Model Law is an important indicator in judging whether a country 
has advanced arbitration legislation. Because the arbitration laws in most of 
the BR countries are very modern, it can not only create an arbitration-friendly 
environment, but also help foreign parties to make use of these laws in disputes.
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As for bilateral arrangements that deal with civil and commercial disputes 
between China and the other BR countries, so far, among the other 64 BR 
countries, only seven countries31 have concluded bilateral treaties with China on 
judicial assistance in civil and commercial matters, and only 17 countries32 have 
concluded bilateral treaties on judicial assistance in civil and criminal matters 
with China. These bilateral treaties contain provisions related to: (1) the service 
abroad of judicial and extrajudicial documents in civil and commercial matters; 
(2) the taking of evidence abroad; (3) the recognition and enforcement of arbitral 
awards and judgments; and (4) the exchange of legal information.  

Given the diversified legal systems that exist among the BR countries, it is 
important to make such arrangements in bilateral treaties. However, the scope 
and provisions of these judicial assistance treaties are quite different, which may 
create barriers for the smooth settlement of foreign-related civil and commercial 
disputes between China and the other BR countries. For example, the judicial 
assistance treaties between China and Bulgaria, and between China and Kuwait, 
cover service abroad, taking evidence abroad, and recognition and enforcement 
of foreign judgments, and arbitral awards. Meanwhile, the judicial assistance 
treaty between China and Saudi Arabia excludes the recognition and enforcement 
of foreign arbitral awards, and the judicial assistance treaties between China and 
Thailand and China and Singapore address only the recognition and enforcement 
of foreign arbitral awards. Even in this case, however, the recognition and 
enforcement of foreign judgments are not included. In determining whether the 
foreign court rendering judgments has jurisdiction or not, the judicial assistance 
treaties between China and Saudi Arabia and between China and Kuwait 
provide a set of clear jurisdictional rules, while the other treaties make no such 
stipulations, leaving the question to be determined in light of the domestic laws 
of the country in which the judgment is made, or of the country in which such 
recognition and enforcement is sought.

With regard to investment disputes between parties from China and the other 
BR countries, 54 countries along the BR have concluded bilateral investment 
treaties (“BITs”) with China.33 In the 54 BITs, 32 BITs provide that a dispute 
arising from the amount of compensation for expropriation or nationalization 
should be submitted to ad hoc arbitration,34 while only six BITs provide that such 
disputes may be submitted to the ICSID.35 For all investment disputes or relevant 
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investment disputes, only 8 BITs accept ad hoc arbitration,36 and only 9 BITs 
accept the ICSID arbitration.37 Furthermore, in the 54 BITS, 40 BITs provide 
a pre-set amicable consultation procedure before resorting to arbitration or 
litigation. Obviously, all the BR countries would emphasize the role of amicable 
methods for dispute settlement, such as arbitration, consultation, and mediation. 
Nevertheless, the acceptance ration of the ICSID investor-state arbitration is very 
low among the BR countries.

As discussed above, there is a limited number of bilateral and multilateral 
treaties on judicial assistance in civil or commercial matters that China and other 
BR countries have concluded or to which they have acceded. These few treaties 
cover only a narrow range of the BR countries. For the arbitration, China and 
most of other BR countries are the parties to the New York Convention of 1958. 
They have also concluded many bilateral investment treaties, which provide for 
an arbitration mechanism to settle investment disputes. Many countries along the 
BR have modern and almost uniform arbitration laws based on the UNCITRAL 
Model Law. These provide favorable conditions for settling civil and commercial 
disputes between China and other BR countries through arbitration.

The 65 BR countries including China have different languages and national 
legal systems, ranging from common law to civil law and Islamic law. There are 
also some mixed jurisdictions in which different laws are applied simultaneously. 
For example, common law, customary law and Islamic law are applied in 
India. Common law, civil law and customary law are applied in Thailand and 
Nepal. Common law and Islamic law are applied in Pakistan and Bangladesh. 
These diversified legal systems and languages in the BR countries make it very 
difficult, if not impossible, for Chinese parties involved in civil, commercial and 
investment transactions with the BR countries to understand their national laws 
in such countries. The settlement of such disputes arising from the national legal 
mechanisms of the BR countries will result in many questions that are difficult to 
answer, such as the ascertainment of the jurisdiction, the proof of foreign laws, 
the service abroad of judicial documents, the taking of evidence abroad, the 
recognition and enforcement of foreign arbitral awards and judgments, and the 
translation of legal documents.

From the above analysis of the national, bilateral and multilateral dispute 
settlement mechanisms of civil, commercial and investment matters among the 
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BR countries, this paper argues that arbitration is the optimal methods to settle 
disputes between or among the BR countries. By resorting to arbitration, the 
parties to the disputes may choose the language, the seat of the arbitration, and 
even the rules applicable to the arbitration proceedings. This may help prevent 
certain difficulties and embarrassment that foreign litigation would face. The 
judiciaries in China and some of the other BR countries have recognized the 
role and importance of arbitration or mediation in settling civil and commercial 
disputes. For example, the Suzhou Consensus reached at the Conference of the 
Presidents of the Supreme Courts of China and Central and Eastern European 
Countries held on May 5, 2016 clarified:

All of the parties present “recognize[d] the value of ADR mechanisms, such as 
mediation and arbitration that may provide efficient and expedient approaches to dispute 
resolution. The Supreme People’s Court has been emphasizing the application of 
mediation to settle disputes, and the supreme courts of the Central and Eastern European 
countries will actively consider applying mediation and other ADR mechanisms in their 
respective countries.38 

IV. ways to establIsh a br dIspute 
      settlement mechanIsm

A BR dispute settlement mechanism should be improving China’s legal platform 
for settling foreign-related civil, commercial and investment disputes. This makes 
China an ideal choice for the parties involved to settle their disputes. In this 
course, China should negotiate and conclude more bilateral treaties with other 
BR countries or regional organizations to assure the smooth settlement of civil, 
commercial and investment disputes within the BR countries. Lastly, if possible, 
China may propose a unified multilateral dispute settlement mechanism to be 
agreed upon by all the BR countries. On the other hand, considering the status and 
acceptance of litigation, arbitration, and mediation among the BR countries, when 
designing a BR dispute settlement mechanism, arbitration should be considered 
the primary method, with litigation as a secondary method, and mediation as a pre-
set procedure before either arbitration or litigation occur.
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A. The Improvement of China’s Foreign-related Civil, Commercial and 
     Investment Dispute Settlement Mechanism
Arbitration and litigation are the two main methods of resolution for foreign-
related civil and commercial disputes in China. However, as the deficiencies in 
China’s Civil Procedure Law and Arbitration Law would have some negative 
effects on the smooth settlement of such disputes, these Laws need to be 
improved in the future. First, China may consider revising its 1994 Arbitration 
Law, especially repealing Article 16 concerning the validity of arbitration 
agreements. Article 16 stipulates that the parties must designate an arbitral 
institution in the arbitration agreement for the arbitration results to be valid. In 
accordance with Article 16, many foreign-related arbitration agreements have 
been and will be held invalid by Chinese courts because the arbitral institution is 
neither designated nor certain. In this situation, the foreign parties do not expect 
to settle their disputes through arbitration. Following Article 16 of the Chinese 
Arbitration Law, it would be better for the parties involved in the cross-border 
transactions not to choose China as the seat of their arbitration, and/or not to 
choose Chinese law as the lex causae of the arbitration agreement.39 Neither of 
these situations will have a positive impact on the development of arbitration 
in China. To create an arbitration-friendly environment and attract parties from 
the BR countries to choose to arbitrate their disputes in China, it is necessary to 
amend the Chinese Arbitration Law. 

Taking into account the important role of arbitration in investor-state 
investment disputes, the Supreme People’s Court should revise Article 2 of 
its Notice on Implementing the 1958 New York Convention to which China 
has acceded.40 It provides that investor-state disputes are not included in the 
disputes arising from contractual or non-contractual business legal relations, 
so that arbitral awards made in investor-state investment disputes may also be 
recognized and enforced under the 1958 New York Convention.41

As regard the settlement of civil and commercial disputes through litigation, 
the author would propose that China first consider improving provisions 
relating to such important areas as the jurisdiction over cross-border disputes, 
the service and taking of evidence abroad, and the recognition and enforcement 
of foreign judgments in domestic legislation. Let’s take jurisdictional rules and 
recognition and enforcement rules as examples. The Judicial Interpretation issued 
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by the Supreme People’s Court of China on the Civil Procedural Law in 2015 
(hereinafter Judicial Interpretation 2015),42 which serves as a kind of legislation, 
expressly adopted the doctrine of forum non conveniens and parallel litigation. 
This has been helpful to resolving jurisdictional conflicts between China and the 
other BR countries. However, the Judicial Interpretation 2015 only recognizes 
contradictory parallel litigation in which one of the parties institutes litigation in 
one country and the other party institutes litigation over the same subject matter 
in another country.43 It does not recognize repetitive parallel litigation in which 
the same party institutes litigation in two countries over the same subject matter, 
which impedes the ability of Chinese parties to settle disputes arising from the 
BR region through litigation in the Chinese courts.44 

In practice, it is very common that one Chinese party brings litigation in a 
foreign court against another Chinese party over disputes arising locally. Due to 
delays in the foreign courts, however, the Chinese plaintiff in the foreign court 
will bring litigation again in a Chinese court against the same defendant over 
the same subject matter. If the Chinese court is not accepting such a disputes, in 
accordance with the provision of the Judicial Interpretation, the Chinese plaintiff 
in the foreign litigation will not get a timely remedy. In some circumstances, it 
will be more beneficial for both Chinese parties to settle their disputes which 
involve no other third party arising in the BR countries through litigation in the 
Chinese courts, especially when both Chinese parties are unwilling to litigate 
in the local courts along the BR. Therefore, the Supreme People’s Court may 
issue another judicial interpretation that recognizes repetitive parallel litigation 
between Chinese parties when certain requirements are met, for example, when 
there is undue delay or manifest unfairness in the foreign court.

Recognition and enforcement of foreign judgments is another area worthy 
of attention in China. It will continue to constitute a great obstacle for the free 
movement of goods, capital, service and labor between China and other BR 
countries until the legislation and practice in this area is improved or changed. 
In the absence of mutual judicial assistance treaties regarding the recognition 
and enforcement of foreign judgments, the Chinese courts will strictly adhere to 
the doctrine of factual reciprocity, in terms of which Chinese court will examine 
whether there is a precedent indicating reciprocity.45 In other words, the Chinese 
courts will ascertain whether there are prior cases in which a foreign court has 
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recognized or enforced the Chinese judgment. If yes, then there is reciprocity 
between China and the said country, so that the judgments from the foreign court 
will be recognized or enforced in China on the basis of such reciprocity. This 
will lead to the classic ‘prisoner’s dilemma’ in the recognition and enforcement 
of foreign judgments. 

The situation between China and Japan may be an illustrative example 
here.46 To break such a dilemma, China might adopt the doctrine of presumed 
reciprocity; namely, where there is great similarity in, or no manifest deviation 
from, provisions on the recognition and enforcement of foreign judgments 
between one country in which a judgment is made and the other in which the 
recognition and enforcement is sought, reciprocity is presumed to exist and the 
application may be upheld. For the wider and easier circulation of the judgments, 
this paper would propose that even a negative reciprocity might be adopted 
in China. Namely, the Chinese courts could first recognize and then enforce 
the foreign court’s judgment on the basis of presumed reciprocity, unless the 
foreign judgments are found to be prejudicial to the fundamental principles of 
Chinese laws, to either China’s sovereignty and security, or basic social interests 
in China, as stipulated in Chinese Civil Procedural Law. If a foreign court later 
denies the recognition and enforcement of Chinese judgments, then the presumed 
reciprocity would not be considered to exist between the two sides.47 

In order to provide references and guidance for Chinese courts in dealing 
with cases arising from other BR countries, the Supreme People’s Court 
published two sets of guidelines in July 2015 and May 2017, respectively. The 
18 representative guiding cases selected are mainly those with foreign elements 
involving the BR countries. Subject matter involved includes the determination 
of the validity of arbitration agreements; the application of international 
treaties and international customs; the proof and application of foreign laws, 
public policy, and letters of credit; the contract of the carriage of goods by sea; 
the recognition and enforcement of foreign arbitral awards, etc. The foreign 
parties in these cases come from a wide range of the BR countries, including 
Singapore, Portugal, Malaysia, Poland, Germany, and Luxembourg. China is 
a basically civil law country, but these guiding cases are not fully followed as 
stare decisis. Their adjudications may thus be a guiding light for lower courts 
in China not to deviate so much when dealing with similar cases from the BR 
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countries, so that parties in similar circumstances may be treated equally.
At the end of June 2018, the Supreme People’s Court set up the First 

and the Second International Commercial Courts in Shenzhen and Xi’an, 
respectively.48 It has been the most important step to date in improving the 
dispute settlement mechanisms of foreign-related civil and commercial 
cases in China. Pursuant to the Supreme People’s Court’s Provisions on 
the Establishment of the Belt and Road Dispute Settlement Mechanism and 
Institutions, such international commercial courts will help the parties along the 
BR resolve their disputes through litigation, arbitration and mediation.49 The 
International Commercial Courts will have jurisdiction over five categories of 
international commercial disputes when:50 a) the parties choose to litigate in 
the Supreme People’s Court by agreement in accordance with Article 34 of the 
Chinese Civil Procedure Law (the amount in question in these cases must exceed 
RMB300 million);51 b) the disputes originate within the jurisdiction of the Higher 
People’s Court, but which should be heard by the Supreme People’s Court by 
agreement; c) the disputes have a significant impact nationwide; d) the disputes 
apply for interim measures to assist with arbitration, for setting aside or enforcing 
arbitral awards in light of Article 14 of the Provisions; and e) the Supreme 
People’s Court agrees that it should be heard by the International Commercial 
Court. 

In order to provide a one-stop dispute settlement mechanism, the Supreme 
People’s Court will form an international commercial law expert committee 
and select appropriate international mediation institutions and international 
commercial arbitral institutions to provide mediation and arbitration services to 
the parties.52

However, the International Commercial Courts will only adjudicate 
international civil and commercial disputes between equal parties. Therefore, 
state-state trade or investment disputes or investor-state disputes are not within 
the jurisdiction of these two courts. For international civil and commercial 
disputes or foreign-related civil and commercial disputes, China needs to 
conclude more bilateral judicial assistance treaties in civil and commercial 
matters with other BR countries, apart from improving the existing domestic 
dispute settlement mechanisms for foreign-related disputes. For investor-state 
disputes, China should also conclude more bilateral investment treaties with 
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other BR countries. 

B. Facilitation of a Bilateral Dispute Settlement Mechanism between 
     China and Other BR Countries
As of July 16, 2018, there were only 17 effective bilateral judicial assistance 
treaties for civil and commercial matters between China and other countries, 
and only 19 effective bilateral judicial assistance treaties for civil, commercial 
and criminal matters.53 According to information from the PRC Ministry of 
Commerce, there are currently 104 bilateral investment treaties between China 
and other countries.54 Some of those countries that have received large sums of 
Chinese FDI have not concluded BITs with China yet.

Considering the great diversity among the legal systems of China and 
those of other BR countries, the PRC Ministry of Foreign Affairs (Department 
of the Treaty and Law) should actively initiate negotiations with more BR 
countries to conclude such treaties. These bilateral treaties provide a set of 
clear and uniform rules regarding ascertaining jurisdiction, the service of 
judicial and extrajudicial documents, the taking of evidence, the recognition 
and enforcement of foreign judgments, and the exchange of legal materials 
and information. Additionally, a monitoring mechanism should be set up to 
facilitate the smooth implementation of such treaties.

Meanwhile, considering the potential increase of investment disputes between 
Chinese investors and the governments of the BR countries due to China’s 
increasing investment in these countries, the PRC Ministry of Commerce 
(Department of the Treaty and Law) may start negotiations with the BR 
countries that have not concluded bilateral investment treaties with China, so 
as to provide guarantees for Chinese investors against potential political, legal 
and expropriation risks. Based on such development, the China Council for the 
Promotion of International Trade may work with authorities in the BR countries 
for establishing a BR Joint Arbitration Center, aiming at drafting a multilateral 
arbitration convention.55

C. Proposal to Build a Multilateral Dispute Settlement Mechanism 
     among the BR countries
For the resolution of civil, commercial and investment disputes with foreign 
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elements, a multilateral channel will be more convenient and efficient in the 
long run. Thus, the PRC Ministry of Foreign Affairs (Department of the Treaty 
and Law) should actively participate in the negotiation and conclusion of 
multilateral treaties like the Hague Convention of 30 June 2005 on the Choice 
of Court Agreements in order to encourage other BR countries to join them. 
China should also strengthen cooperation in terms of litigation and arbitration 
with regional organizations such as the European Union, the Asia-Africa Legal 
Consultative Organization (AALCO), and the Organization of American States 
(OAS). These organizations have adopted many legal documents for common 
judicial cooperation. In this regard, China may consider starting negotiation 
with regional trade organizations such as the Southern African Development 
Community (SADC), the Common Market of Eastern and Southern African 
States (COMESA), the Greater Arab Free Trade Area (GAFTA), and the 
Southern American Common Market (MERCOSUR).

In the future, China should construct a legal framework, such as a BR 
Economic Partnership Agreement. Under such a framework, China and other 
BR countries could discuss or even conclude a regional convention on the 
resolution of civil, commercial and investment disputes with foreign elements 
in the BR region. It would promoting the free movement of goods, capital, 
services and labor among the BR countries.

V. conclusIon

Considering the BRI and the status quo of the dispute settlement mechanisms 
between China and other BR countries, the future BR dispute settlement mechanism 
should focus on improving China’s legal framework for settling foreign-related 
civil, commercial and investment disputes, which leads the BR parties to choose 
China as an ideal place to settle their disputes. Meanwhile, China should consider 
negotiating and concluding more bilateral treaties in judicial cooperation and 
investment promotion and protection with other BR countries or regional 
organizations. Optimistically, China may propose the establishment of a unified 
multilateral dispute settlement mechanism among the BR countries. Or, it can pre-
set the arbitration as the primary means for solving the dispute, leaving litigation 
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as the secondary means, and mediation as a pre-procedure before arbitration or 
litigation. The International Commercial Courts in China manifested China’s 
determination to improve its settlement mechanisms for foreign-related civil and 
commercial disputes. The jurisdiction of such courts, however, is limited in scope, 
and the relationship between litigation in such courts and arbitration or mediation 
is not clearly defined in the Supreme People’s Court’s Opinions. Whether China’s 
courts will become a platform on which many countries decide to settle their BR 
disputes, or not, remains to be seen.
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