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Qingjiang Kong * & Yilin Wang ™

The 47th Session of the UNCITRAL finalized the draft Convention on Transparency in
Treaty-based Investor-State Arbitration. It aims to provide a mechanism to allow the UN-
CITRAL Rules on Transparency to be applied to investment dispute arbitrations mandated
by investment treaties concluded before April 1, 2014. This paper intends to examine these
UNCITRAL Rules on Transparency and the draft Convention on Transparency. It is partic-
ularly in contrast with the relevant rules in the NAFTA, the U.S. Model BIT 2012 and the
ICSID Rules 2006, to see if transparency can be enhanced in treaty-based investor-State
arbitrations and to extrapolate the implications of the Rules on Transparency and the draft
Convention for China’s strategy in BIT or FTA negotiations amid the trendy advancement
of transparency standards.
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I. INTRODUCTION: WHY 1S TRANSPARENCY (QUESTIONED IN
INVESTOR-STATE ARBITRATIONS?

Foreign direct investment (“FDI”) was booming in the late 1990s, with the in-
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crease in bilateral and multilateral agreements. Subsequently, investment disputes
began to surge, altering the landscape of the FDI regulation.1 By the end of 2013,
the number of bilateral investment treaties (“BITs”) and free trade agreements
(“FTAs”) containing provisions on investment (hereinafter international invest-
ment agreements, or “IIAs”) were as many as 3200,” more than 2300 of which
are in force today.3 These patchworks of IIAs have interwoven with one another,
dubbed as “a spaghetti bowl.” Arguably, the boom in international investment
activities, combined with an increasingly dense international network of treaties
providing for investor-State dispute settlement (“ISDS”) arbitrations, gave rise
to the massive outbreak of treaty-based investor-State dispute arbitrations, i.e.,
investment arbitrations.” The UNCTAD World Investment Report 2014 indicated
that investors had, by far, launched at least 568 known ISDS cases pursuant to
lAs.”

Arbitration of investor-State disputes is the key to understanding the invest-
ment relationship between countries that are governed by I11As. However, it is
not without flaws. One of the controversial problems in the arbitral proceedings
of investment disputes is ‘transparency.” A default to confidentiality and privacy
in investment arbitrations has its historical origins from commercial arbitrations
in accordance with the United Nation Commission on International Trade Law
(“UNCITRAL”) arbitration Rules or other arbitration rules of leading arbitration
institutions. E£.g., documents submitted to the arbitrators are kept confidential,
hearings closed to the public and sometimes the public does not even know of the
existence of such cases.

However, there is a counter-tension in the transparency debate, as well. The
large number of arbitrations have raised the issue of transparency at the interna-
tional level, which would guarantee a more accountable, democratic and legiti-
mate system of global governance. ISDS thus could not ignore this general trend,
considering its open nature of dispute settlement especially in international legal
institutions such as the World Trade Organization (“WTQO”), the International
Court of Justice (“ICJ”), and other human rights bodies.

As the New York Times pointed out that: “The secret conference held by the
arbitrators on Investor-State Disputes have reached arbitration awards that abol-
ished a state’s law, doubted the judicial system and challenged the environmental
regulations,”7 the ISDS mechanisms inclined to protect the investors’ interests
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against the Host States, suggesting a large amount of compensation. Also, the
sources of this compensation are undoubtedly originated from domestic revenue,
the burden of which will ultimately fall on the general public, i.e., taxpayers. All
of these will be detrimental to public interest, and most directly public purse.

Inspired by the notion of ‘global governance’ and concerns over the lack of
judicial review over 11As disputes arbitration, such ISDS mechanisms as the
UNCITRAL and the International Center for Settlement of Investment Disputes
(“ICSID”) have gradually taken transparency standards into consideration in the
end.

The primary purpose of this research is to examine transparency standards in
international investment agreement through the UNCITRAL rules. This paper
is composed of six parts including Introduction and Conclusion. Part two will
overview the transparency standard. Part three will interpret the transparency
standards in investment arbitration. Part four will analyze the Transparency
Convention. Part five will discuss the UNCITRAL Rules on Transparency. Part
five, as a Conclusion, will discuss the implications of the UNCITRAL Rules on
Transparency and its application to China.

I1. OVERVIEW OF TRANSPARENCY STANDARD IN
INTERNATIONAL INVESTMENT AGREEMENT

A. Global Governance: a Catalyst for Transparency Standards
As the Cold War ended, the notion of ‘global governance’ began to “emerge
as the evolving regulatory structures that demands for transparency, consulta-
tion, participation, reasoned decisions and review mechanisms to promote ac-
countability and good governalnce.”8 “A high-profile characteristic of the global
governance is ‘good governance’ to protect public interest in a broader sense.”
To build good governance, transparency standards, inter alia, are regarded as
fundamental procedure and rules. Joan Ribeiro, the head of UNCITRAL-RCAP
reiterated that: “Transparency lies as the very foundation of good governance.”10
In addition, global governance encompasses “all kinds of public or private in-
dividuals or institutes.”"' Noticeably, non-governmental organizations (“NGOs”)
have assumed greater responsibilities in global public affairs, successfully safe-
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guarding public interest in several arenas. It is worth mentioning that in some
investor-State Investment arbitrations,12 NGOs would be welcomed as amici
curiae to submit specialized information pertaining to public interest concerns in
arbitrations.

B. Public Scrutiny. A Substitute for Judicial Review

In commercial arbitration, the award is final and binding upon both parties.
Likewise, in the arbitration of treaty-based investment disputes, neither an appel-
late mechanism nor any other review system may work as effectively. In certain
cases, in order to carry out judicial review, domestic courts may be authorized to
revoke the award pursuant to the Convention on the Recognition and Enforce-
ment of Foreign Arbitral Awards (hereinafter New York Convention). The IC-
SID Convention has also set up an annulment system under Articles 50(1)(0)(iii)14
and 52, “though flawed with some mis-functions: no remedies for participants
and no effective reviewing institute.”"

Investment arbitrations need judicial review because it implicates public
interests, extending beyond self-interest of both parties, whereas commercial ar-
bitrations only relate to the interests of individuals. Briefly, the “publicity’ would
distinguish investor-State dispute arbitrations from commercial arbitrations.
Without an appellate system and judicial review, investment arbitrations may
undermine the interest of millions of people. However, appellate review would
postpone decision-making, going against the efficiency of arbitration. To weigh
public interest vis-a-vis arbitral efficiency, transparency should be highlighted so
that the public scrutiny can become the substitute for judicial review.

II1. TRANSPARENCY STANDARDS IN INVESTMENT
ARBITRATIONS: ITS EVOLUTIONAL INTERPRETATION

“Transparency’ is defined as “openness, which is used of financial disclosures,
organizational policies and practices, lawmaking, and other activities where
organizations interact with the public.”16 It is also referred to as “an essential
condition for those operating in a market, which ensures that the rules to which
they are subject are made obvious. Generally, it ensures that the reasons behind

10
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measures and the applicable regulations are clear to all, so that all are treated
fairly.”17 From the authors’ perspective, ‘transparency’ is summarized as open-
ness and public participation.

When it comes to treaty-based investor-State arbitrations, the confidentiality
principles of commercial arbitrations are generally applicable, leaving no room
for public involvement or not giving due importance to transparency.18 Only un-
der extreme circumstances where both parties reached consensus on publicizing
the arbitration can the proceedings be made available to the public.19

The pioneering practice of transparency in treaty-based investment arbitra-
tions dates back to the 1994 NAFTA. Dealing with investment, Article 1137(4)
of the NAFTA (Chapter 11) annexed thereto governs the publication of awards
as follows: “For arbitrations involving the United States or Canada, either dispu-
tant may make the award public; for arbitral proceedings involving Mexico, the
applicable arbitration rules will govern.”20 In 2001, as a step forward, the Con-
tracting Parties to the NAFTA issued a Note of Interpretation specifying that:

Nothing in Chapter 11 itself precluded a NAFTA party from providing public
access to documents submitted to or issued by Chapter 11 tribunals” ... The
Note of Interpretation also set forth the NAFTA parties’ agreement to make
such documents available to the public in a timely manner, subject to certain
exceptions, including for the protection of confidential business information
and where disclosure would be prohibited under applicable arbitral rules” ...
In subsequent BITs and FTAs concluded by the NAFTA parties, the countries
have gone even further to ensure openness of investor-State dispute settlement
by including provisions on transparency directly in the treaties (as opposed to

Notes of In‘[erpreta‘rion).23

The NAFTA’s move gave impetus to Canadian and American templates of BITs,
as manifested in Article 38(3) of the 2004 Canada’s Foreign Investment Promo-
tion >* and Protection Agreement (“FIPA”) and Article 29 of 2004 U.S. Model
BIT,25 respectively. Later, this trend was mirrored in Article 94(4) of the Japan-
Mexico Free Trade Agreement and Chapter 11 of the ASEAN-Australia-New
Zealand Free Trade Area.”® To name just a few, the trend of transparency seems
irreversible.

Unlike the NAFTA, which is per se an investment treaty between sovereign

11
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States, the ICSID Convention is a mechanism constructed solely for investment
disputes. To echo with this trend, a series of amendments enacted in 2006 updat-
ed the ICSID Arbitration Rules for augmentative transparency. Ordinary clauses
of transparency such as “open hearings, amicus curiae briefs and publication of
awards™ have been structured into the 2006 revision of the ICSID Rules. They
were then “tested in several recent disputes where transparency was demanded,
for example, the Amco v. Indonesia and the Biwater v. T anzania.” Hence, the
obedience of confidentiality in investment arbitration under the auspices of the
1956 ICSID Convention has been obscured by the request for transparency.29

Finally, the UNCITRAL was aware that it has lagged behind its peer institu-
tions in the progress of transparency reform. For the past few years,30 the UN-
CITRAL Working Group II (Arbitration and Conciliation) listed transparency
reform on the agenda,31 and eventually harvested a new array of transparency
rules such as the UNCITRAL Rules on Transparency in Treaty-based Investor-
State Arbitration (hereinafter Rules on Transparency).32 The 46th session of the
UNCITRAL Commission in 2013 adopted these Rules on Transparency, together
with the UNCITRAL Arbitration Rules.” Both the Rules on Transparency and
the UNCITRAL Arbitration Rules of 2013 came into effect on April 1, 2014.

Following the introduction of the Rules on Transparency there were vigor-
ous debates over the application of IIAs.™ At the 46th session, the Commission
recorded:

a consensus to entrust the Working Group II with the task of preparing a con-
vention on the application of the Rules on Transparency to existing investment
treaties (Transparency Convention). It took into account that the aim of the
Transparency Convention was to give those States that wished to make the
Rules on Transparency applicable to their existing investment treaties an ef-
ficient mechanism to do so, without creating any expectation that other States

. .35
would use the mechanism offered by the Transparency Convention.

At the 47th Session of the UNCITRAL, the draft Convention on Transparency
was finalized.” Insofar as the definition of transparency in investment disputes is
concerned, the UNCTAD published a Transparency Pink Series Paper in 2004,
stating that:

12
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The increasing exploration of transparency obligations directed at investors marks
a significant shift in recent notions of transparency in I[As. Extending transparency
obligations to corporate disclosure can also promote a better understanding between
investors and host State authorities regarding their expectations about disclosure on
the side of the investor. Such an approach may also protect the interests of relevant
communities in the host State by providing information on the past practices of po-

. 37
tential investors.

Generally, transparency standards in a treaty-based investor-State arbitration may
contain: public notice of commencement of proceedings, public access to docu-
ments, the participation of non-disputing parties or amicus curiae, the confiden-
tial information excluded from openness, open hearings and the publication of

38
final awards.

IV. THE TRANSPARENCY CONVENTION

A. Relationship between Existing IIAs and the Transparency Convention
With regard to the relationship between existing IIAs and the Transparency Con-
vention, Working Group II underwent several rounds of discussions, and decided
on the opt-in approach for existing treaties and the opt-out approach for the fu-
ture treaties.”” The Rules on Transparency draw a line distinguishing treaties con-
cluded after a particular date from those prior to it. This date was pegged as April
1, 2014 to align with the effectiveness of Rules on Transparency and the 2013
UNCITRAL Arbitration Rules.” As such, the treaties concluded before April 1,
2014 are referred to as “existing investment treaties” or ‘existing treaties’; cor-
respondingly, treaties concluded after April 1, 2014 are ‘future treaties.””

1. Existing Treaties

In existing treaties, applications of the Rules on Transparency are subject to the
consent by disputing parties or treaty parties on a case-by-case basis. The opt-in
approach became the central issue of many dissenting opinions. Delegates from the
US and Canada, e.g., opined that the opt-in approach would derogate the impact
of Rules on Transparency.42 Rachel Davis maintained: “U.N. Secretary-General’s
Special Representative on Business and Human Rights worried that this would re-

13
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sult in an undesirable two-tiered set of arbitrating practices and bring about a dis-
Jjunctive situation in relation to the application of the Rules on Transparency.”43 In
other words, this is a situation of “striking an optimal balance in underlying policy
concerns with maximizing widespread adoption of transparency standards versus
preserving parties’ intent in the arbitration process.”44 Working Group 11, however,
adopted this approach by reasoning that the application of Rules on Transparency
will “constitute an amendment to the treaty provision on dispute settlement, which
could not be done without the agreement of treaty parties, who are the ‘masters’ of
their treaties.””

Particular attention is shed upon the relationship between the Transparency
Convention and existing multilateral investment agreements where only some of
the Contracting Parties of the multilateral investment agreement are signatories
to the Transparency Convention.” The Contracting Party shall be free to retain
the standard that is different from that set forth under the Rules on Transparency,
unless it has expressly made the Rules on Transparency applicable to the arbitra-
tions of investor-State investment disputes between itself and other contracting
Parties of the Transparency Convention.”” This belief is based on the fact that
ITAs are the result of long and deliberated negotiations between contracting par-
ties such like Sino-Canada bilateral investment agreement, which took about two
decades.” Negotiated investment treaties are supposed to address all the concerns
of the contracting parties and have struck equilibrium or compromises among all
contracting parties or more than two contracting parties after taking all tradeoffs
into consideration. Therefore, the existing IIAs shall not be affected unless the
contracting parties to those treaties have expressly applied the Rules on Transpar-
ency to the arbitrations of investor-State investment disputes initiated under the
exiting investment treaties.”

2. Future Treaties
When it comes to future treaties, the application of Rules on Transparency will
become a default applicable rule, i.e., the opt-out approach. Under the opt-out
approach, “the transparency standards would apply to future treaties referring to
the UNCITRAL Arbitration Rules, unless a reference to a different version of the
Rules was made in the treaty.”50

In a nutshell, with regard to the relationship between existing IIAs and the

14
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Transparency Convention, considering that the application of Rules on Transpar-
ency to future treaties is automatic upon references to the UNCITRAL Arbitra-
tion Rules in the IIAs, the Transparency Convention helps solve application
problems of the Rules on Transparency to existing treaties. Article 1 of the
Transparency Convention stipulates:

This Convention applies to arbitration between an investor and a State or a

regional economic integration organization conducted on the basis of an ‘invest-
51 . 52

ment treaty’” concluded before 1 April 2014.

B. Unilateral Offer to Arbitrate under the Rules on Transparency

As per Article 2 of the draft Transparency Convention, the UNCITRAL Rules on
Transparency may be applied into the following two ways: (a) bilateral or multi-
lateral application; and (b) unilateral offer of application.

In the first scenario, the Rules on Transparency shall apply when both the
investors’ home State and the respondent State are Contracting Parties to the
Transparency Convention. Article 2 of the Transparency Convention presents
the following conditions: only if “the respondent is a Party that has not a relevant
reservation under Article 3(1)(a) or (b), > and the claimant is of a State that is a
Party that has not made a relevant reservation under Article 3(1)(21).”54

In the other scenario, debates have been raised over whether a unilateral offer
of application shall be added to the scope of applications in order to maximally
apply the Rules on Transparency.55 Anyway, the draft Transparency Convention
ended with providing a possibility for “investors to initiate a claim under a rel-
evant investment treaty, where that investor’s home State was not a party to the
Transparency Convention, for that investor to accept the application of the Rules
on Transpatrency.”56 Therefore, in Article 2, paragraph 2 of Transparency Con-
vention, such clauses are embedded as follows:

The UNCITRAL Rules on Transparency shall apply to an investor-State arbitra-
tion in which the respondent is a Party that has not made a reservation relevant
to that investor-state arbitration under Article 3(1), and the claimant agrees to
the application of the UNCITRAL Rules on Transparency.57

15
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C. Applicability of the Transparency Rules to Arbitrations under those
other than UNCITRAL Arbitration Rules

If the Transparency Convention had merely applied to the treaty-based arbitra-
tions under the UNCITRAL Arbitration Rules, the disputants might evade the
binding force of transparency standards. Equally, upon consultations with arbitral
institutions in the course of drafting the Rules on Transparency, the delegation
groups reckoned that: “The Rules on Transparency worked in conjunction with
other institutional rules.” So it was then included in Article 2(2) of the Trans-
parency Convention, under which the Rules on Transparency will apply to an
investor-State arbitration, regardless of its initiation under the UNCITRAL Arbi-
tration Rules. Granted, reservations, if needed, may be rendered to preclude the
application to other arbitration rules than the UNCITRAL Arbitration Rules, as
hinted by Article 2(3)59 of the Transparency Convention.”

D. Applicability of the Transparency Standards in Case of MFN Clause
Another concern of the Transparency Rules would be extending to whether a
‘Most-Favored-Nation’ (“MFN”) clause in an investment treaty could be in-
voked by carving them out of certain investment treaties from the Transparency
Convention. Suppose that there are three Contracting Parties to the Transparency
convention, among which Party A has excluded the application of the Transpar-
ency Convention in its investment treaty with Party B, but not with Party C. Pos-
sibly, an investor in Party C can invoke the MFN clause to avoid the application
of the Transparency Convention, in which the MFN entitles it to apply confi-
dential arbitration according to the non-transparent regime under the investment
treaty between Parties A and B.

Article 2(5) of the Transparency Convention responds to this conflict by
clarifying that: “The Parties to this Convention agree that a claimant may not in-
voke a MFN provision to seek to alter the application [or non-application] under
this Convention of the UNCITRAL Rules on Transparency.”61 By definition, the
Working Group managed to remove the possibility hidden in the Convention that
might prohibit the application of the Rules on Transparency. Perhaps still, “the
MEN clauses shall be applied to addressing the treatment of investors or promo-
tion of investment rather than a procedural regime of transparency.”62

16
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E. The Formulation of Reservations

The Transparency Convention grants Contracting Parties the right to make reser-
vations. The scope of reservations includes: (a) exclusion of specific treaties; (b)
non-application of the Rules on Transparency when conducted under arbitration
rules other than the UNCITRAL Arbitration Rules; (c) reservations on unilateral
offers of application in Article 2(2) when the party is a respondent; and (d) res-
ervations on accepting a revised version of the Rules on Transparency within six
months.”

Additionally, Article 4 reads: “Reservations may be made by a Party at any
time.” This clause has greatly impaired implementation of transparency stan-
dards. It is, however, in conformity with the principle of the Transparency Con-
vention. In that case, transparency standards shall not interfere with the operation
of about 3200 treaties concluded in the past, after considerable deliberations
among parties.64

In order to determine application issues, we will probe into the provisions of
the Rules on Transparency and make a comparison with the 2006 ICSID Rules
and the dispute settlement provisions in IIAs such as the NAFTA.

V. THE UNCITRAL RULES ON TRANSPARENCY:
CoNTRAST WITH RELEVANT RULES IN IIAS AND
OTHER ARBITRAL RULES

A. The UNCITRAL Rules on Transparency at a Glance

The Rules on Transparency is composed of a set of procedural rules that provide
for transparency and accessibility to the public of treaty-based investor-State
arbitration. In particular, the Rules on Transparency include the following major
provisions:

1. Articles 2, 3 and 6. Publications of Documents and Open Hearings

Articles 2 and 3 address the free publication of information and documents sub-
mitted to arbitration proceedings subject to certain safeguards, including the pro-
tection of confidential information. Under the Rules, information and documents
in the arbitration process are made public.

17
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Each published case will include: the notice of arbitration, the response to the
notice of arbitration, the statement of claim, the statement of defense, any further
written statements or written submissions by a disputing party, a table listing all
exhibits to those documents (if it has been prepared for the proceedings), any
written submissions by the non-disputing treaty Party/Parties and by third parties,
transcripts of hearings, where available, and orders, decisions and awards of the
arbitral tribunal.”

At the “notice of arbitration” stage of proceedings, the following are being
published: the name of the disputing parties, the economic sector involved, and
the investment treaty under which the claim is being made.”

Further, expert reports and witness statements are being published upon re-
quest by any person to the arbitral tribunal, but subject to confidentiality provi-
sions in the Rules on Transparency.67 Open hearings shall be also tackled here.”

2. Articles 4 and 5. Third Party and Non-disputing Treaty Party Submissions
Articles 4 and 5 deal with the amicus curiae briefs and submissions by non-
disputing treaty Parties, respectively. Under certain criteria set out in the Rules,
both third parties and non-disputing treaty parties can make submissions.

3. Article 7: Exceptions to Transparency
Article 7 provides for protection of confidential information. Under the Rules,
arrangements will be made to prevent any confidential or protected informa-
tion from being made available to the public. There are further safeguards in the
Rules to ensure that such publication does not disrupt or unduly burden the arbi-
tral proceedings, or unfairly prejudicice any disputing party.69

The Rules on Transparency are in the pursuit of a high degree of openness
during proceedings.70 By this process, the public will have access to documents
submitted, hearings will be open to the public, and interested parties will be
able to render submissions to the proceedings. In other words, the Convention
is presumed to have set out new transparency standards for investor-State dis-
pute settlements.”" By comparing the UNCITRAL Rules on Transparency to
the NAFTA, 2012 U.S. Model BIT and ICSID, the standards of these Rules on
Transparency may be visualized.

18
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B. Comparison among the Rules on Transparency, Other Arbitral Rules

and Rules in ITAs
1. Publication of the Information
Article 29(1) of the 2012 U.S. Model BIT articulated that ‘the respondent’ is li-
able to disclosure, while Article 22(1) of the ICSID Arbitration Rules require
‘the secretariat’ to publicize information in a reasonable way, when appropriate.
Article A2(b) of the NAFTA Notes of Interpretation of Certain Chapter Provi-
sions” has adopted a vague expression in this regard. As such, the transparency
repository operated by the UNCITRAL shall be deemed as more viable to bear
the responsibility of publication. Practically speaking, the costs of establishing
repository are taken into consideration since it may lift arbitration expenses that
parties have to undertake.” Anyhow, “this is a significant move of the UNCIT-
RAL to promote transparency effectively.”74

Besides, another innovative move that the UNCITRAL took was to categorize
documents open to the public into the following three types: “(a) the documents
that shall be made available; (b) the documents that shall be made available upon
request by any person to the arbitral tribunal; (c) the documents that the tribunal
has discretion over the publication.”75 This is because the UNCITRAL Rules is
featured as mandatory openness, which is invisible in the ICSID mechanism and
other IIAs, e.g., the 2012 U.S. Model BIT. More precisely, in ICSID mechanism,
the information will be made available to the public when parties involved agree
upon the openness.76 In the 2012 U.S. Model BIT request for openness by the
parties would be accepted without discretion of the Tribunal.”

2. Open Hearings

Both the UNCITRAL Rules on Transparency78 and the 2012 U.S. Model BIT”
allow open hearings, yet other major arbitral rules remains ambiguous in this
respect. If looking at the ICSID Arbitration Rules, arbitration hearings were in-
variably held behind closed doors. Therefore, tribunals began to manipulate their
discretion over the open hearings via consultations with the parties, ensuring no
disruption or no delay of the arbitrating proceedings. Famous cases in point are
Methanex Corp. v. United States™ and Glamis Gold Litd. v. United States."'
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3. The Position of Amicus curiae brief

Amicus curiae brief, also known as “the Friend of the Court,” is defined as “one
who, as a bystander, may inform the court when the judge is doubtful or mis-
taken in a matter of law,”" especially as “to facts or situations which may have
escaped consideration or the legal matters which have escaped its notice and
regarding which it appears to be in danger of making a wrong interpretation.”83
There are now two major patterns of amicus curiae brief in the treaty-based in-
vestor-State arbitrations: the UNCITRAL Rules on Transparency and the 2006
ICSID Rules.

4. The 2006 revision of ICSID Rules

The pre-2006 ICSID Rules had been silent with respect to the amicus curiae
question. However, tribunals have not been haunted by the silence, but boldly
employed amicus curiae briefs in Suez/Vivendi. In that case, the tribunal unani-
mously contended that Article 44 of the ICSID Convention had granted the
tribunal residual power to decide procedural question, and especially “the power
to admit amicus curiae submissions from suitable non-parties in appropriate
cases.”” Even so, it was not until the 2006 ICSID Rules that tribunals was autho-
rized to accept amicus briefs in an explicit provision. The 2006 ICSID Rules re-
quire: “The tribunal to consult with the parties before deciding whether to allow
the non-party submissions, but do not allow either or both parties together to veto
the tribunal’s decision on the matter.”” Also, when adopting of an amicus curiae
submission, a tribunal must contemplate a non-exclusive list of several factors
stipulated in the ICSID Rules.” The templates of Canada FIPA" and the 2012
U.S. BIT* have followed this ICSID practice.

5. The UNCITRAL Rules on Transparency

The Rules on Transparency did not employ amicus curiae brief to obtain a more
comprehensive understanding of the texts in all legal documents. Instead, the
Rules adopted a rather general term, “Submission by a third person.”89 As is put
in the proceeding section, the UNCITRAL segregates third party submission
from a non-disputing party to circumvent potential diplomatic protection that
may be proposed by the non-disputing party. As such, “if the investor’s home
State were allowed to file a submission beyond matters of treaty interpretation,

20
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and to address matters of law, there would be a risk that the submission by the
non-disputing State Party to the treaty might come very close to diplomatic pro-
tection.”” It was early 2001 that the amicus curiae brief was introduced into the
investment arbitrations, in Methanex Corp. v. United States.”'

6. Publication of Final Awards or Results

The ICSID Rules state that the ICSID Secretariat must promptly include, in its
publications, the excerpts of the legal reasoning supporting the award even when
parties do not agree to ICSID’s publication of the award itself.” The UNCITRAL
Rules on Transparency and the 2013 UNCITRAL Arbitration Rules request the
publication of final reward in Articles 3(1)93 and 34(5), respectively.94

7. Exceptions to Transparency (Privileged and Confidential Information)
To alleviate the fear that reinforced transparency will result in the release of con-
fidential information, almost all the arbitration rules under discussion have taken
account of the protection of the privileged information. ICSID, e.g., provides
rudimentary protection for privileged and confidential information.” Marching
forward, both the 2012 U.S. Model BIT” and the NAFTA” employ the precise
language and classify the information into several groups. It is not difficult to
find that the UNCITRAL Rules almost reiterates the wordings of U.S. Model
BIT and the NAFTA integrated them into its present text.

It is also not surprising that the UNCITRAL Rules on Transparency, to some
extent, has combined the strengths of previous practices on transparency stan-
dards and blazed a new trail for an integral transparency mechanism.”

C. A Comment on the Rules on Transparency and Transparency
Convention

Article 7 (Exceptions to transparency), subparagraph (2) of the Rules on Transparen-
cy set out the critical definition of “confidential or protected information.” Although
subparagraph (3) makes clear that a tribunal has the authority to determine whether
a document is confidential or protected, this is undermined by subparagraph (2)(c)
which states that information of the respondent to the arbitration designated as pro-
tected, is determined by its law. This is in contrast to earlier negotiation text versions
of Article 7(2)(c), where such determinations would have been determined by the
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tribunal.

In effect, this clause implies that the tribunal has to turn to respondent’s do-
mestic law in ascertaining whether documents should be made public. In well-de-
veloped systems of access to government information, such as with the US Free-
dom of Information Act (“FOIA”), or the Access to Information Act (“ATIP”) of
Canada, this may not be problematic because there should be domestic remedies
when government officials make mistakes on secrecy.

In the countries without due process mechanisms or a policy default to se-
crecy, Article 7 of the Rules could well force tribunals to apply laws contrary to
the very transparency objectives of the new Rules on Transparency. State respon-
dents may apply the same restrictive approach to the production of documents
to the arbitration itself so that they would impede transparency and potentially
violate the new rules.

Some members of the UNCITRAL negotiating group believed that the ap-
proach under Article 7(2)(c) of the Rules on Transparency could be “open to
abuse.”” Especially, the view was offered in the October 2012 session of the
UNCITRAL Working Group as follows:

Providing for mandatory application by a State of its national law in relation to
information provided by it would permit a State to circumvent the object of the
rules by introducing legislation precluding the disclosure of all information in
investor-State disputes. In response, unanimous support was expressed for the
proposition that it was not permissible for a State to adopt UNCITRAL Rules

on Transparency and then use its domestic law to undermine the spirit (or the

100
letter) of such rules.

They compromise for the final version of Article 7(2)(c), to include provisions in
Article 1 on the “discretion and authority of the tribunal”'®' in order to promote
transparency objectives of the new rules and provide a mechanism for balanc-
ing confidentiality and transparency. Article 1(6) stated: “In the presence of any
conduct, measure or other action having the effect of wholly undermining the
transparency objectives of these rules, the arbitral tribunal shall ensure that those
objectives prevail.”

What if then a respondent State only partially undermines the transparency
objectives of the rules? How will such a provision be applied in future by tribu-
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nals in the face of a respondent State maintaining secrecy? Will it be an impor-
tant test for the effectiveness of the new UNCITRAL Rules on Transparency?

V1. CoNcLUSION: THE IMPLICATIONS OF THE
UNCITRAL RULES ON TRANSPARENCY AND
THE TRANSPARENCY CONVENTION FOR CHINA

A. To Launch a Transparency-oriented Reform

1. To Build a Government Ruled by Law

As mentioned above, transparency reform will open a new world of investment
arbitration, leading to less corruption, impartial awards and broader public scru-
tiny. Even if this reform originated from the urge of the international commu-
nity for transparency, it would lead countries to change their legal environment
substantially. Suppose a State is sued under the auspices of the UNCITRAL
Arbitration Rules relating to the Rules on Transparency, the relevant documents
concerning public interests would be available to the public, shedding light on
the State’s concealed misconducts. As is often referred, ‘sunshine disinfects.’
More or less, laymen have access to “the things that they have rights to know,”"”
which conduces to public’s monitoring over political regime and promotes the
construction of a government ruled by law. Going forwards, the improved trans-
parency is in compliance with China’s aspiration of building “A Government
Ruled by Law.”'” As the Fourth Plenary Session of the 18th Central Committee
of the Chinese Communist Party was held with the “Rule of Law” as its theme,
such a drive for transparency was expected to sweep over all administrative
fields' and, supposedly, legitimize or normalize governmental conduct in in-
vestment areas.

The transparency in IIA arbitrations may be instrumental to a more compre-
hensive perception of the State’s investment environment. Where the investment
environment is sound, stable and reliable, merchants will nose it and bring in a
big bunch of capitals and technologies, thus fostering a virtuous investment cir-
cle. On the contrary, if the investment environment in the host country is chaotic,
no investors may dare come. To put it differently, “The exposure of a govern-
ment’s inner workings and regulatory structures may impel states who hope to re-
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ceive an influx of foreign investment to act more accountably in accordance with

. . . . . 105
international norms of good governance with regard to foreign investment.”

2. To Improve Domestic Laws in Information Protection

The transparency-oriented reform necessitates a reassessment of the relevant
laws and regulations. According to Article 7(2)(c) the Rules on Transparency, the
host country may insist that its domestic laws be in the best interests of the nation
and her nationals. If they continue to operate, however, China’s laws and regula-
tions such as Regulation of the People’s Republic of China on the Disclosure of
Government Information [## A RALAIEEUF(E B AIF%451] (hereinafter Regulation
of Disclosure of Government Information) and Law of the People’s Republic
of China on Guarding State Secrets [# A\ RILAE 57 E M #%%E] (hereinafter
Law of Guarding State Secrets) will pose a big challenge to the transparency
standards. “The outdated Law of Guarding State Secrets and the Regulation of
Disclosure of Government Information have been incompatible with each other,
resulting in the contradictions.”'"® What needs disclosure is kept secret, while
what needs protection, revealed.

For China, it is necessary to calculate what areas shall be made public and
to what extent they can be made public. A limited openness may disappoint the
public and dissatisfy the aim of the transparency reform. It is imperative to re-
search the possible areas for openness, like, e.g., making public the reasoning of
all administrative actions.

3. To Strive to Develop NGOs

In this regard, NGOs should play a bigger role. Ever since US shrimps in
WTO,"” amicus curiae has been introduced. Recently, third party participation
in international disputes concerning public interest is upswing. Thus, the ISDS
mechanism would have the room for amicus curiae briefs. As mentioned above,
many NGOs have submitted amicus curiae briefs. It is matter of concern if China
would foster NGOs in this field, which are now far behind those in developed
countries like the US. For a more active engagement in global governance and
IIA arbitrations in the future, however, China should facilitate professional
NGOs."” Above all, transparency standards in the IIA arbitration would help lay
a solid foundation for China to have in place the rule of law.
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B. Tune Transparency Standards to China’s Strategy in IIAs Negotiations?
1. An Equilibrium between Host Country and Investors’ Home Country

For the past couple of years, China has acted as a dual player in both capital
output and input. The 2014 World Investment Report has displayed that China
maintained its position as the second largest recipient in the world, receiving in
FDI influx of USD124 billion in 2013, only next to the US."” When it comes to
the Overseas Direct Investment (“ODI”), the volumes are remarkable, ranking
the third in the world, accounting for USD101 billion in 2013." The outflows
have been quite close to inflows. Speculatively, China will pay more attention
to transforming a net recipient into a leading global flow contributor of foreign
investment.

When China is the host State, she is willing to have more policy support as a
developing country. As ODI rises, however, China is obliged to bear the respon-
sibility of investors’ home State and provide strong backups for her overseas
investment. The interests of investors’ home countries and host countries are, for
most of the circumstances, in conflict. If transparency topics are raised in BIT or
FTA negotiations, how could China respond to this conflict of interest?

Thereby, a question may arise on what influence the transparency standards
will exert on host countries and investors, respectively. An in-depth exploration
of the question is believed to help shape China’s strategy for future negotiations
of lIAs.

From the perspective of host countries, higher transparency standards serve
public interests better and more effectively. Governments in host countries, how-
ever, would be reluctant to embrace transparency standards since openness might
bring about extra political risks and pressure on the administration. Furthermore,
once the arbitration is made available to the public, it will incur more investment
claims against similar measures. It would be formidable.

When it comes to the investors, they “fear the forced disclosure of confiden-
tial business information, trade secrets, investment strategies and other sensitive
information that could harm their business,”' even though the transparency
standards will reduce the briberies and payment of success in the arbitrations. In
fact, this is not all that bad. Generally, other investors may have easier access to
the investment environment of the host country, which will enable them to make
more rewarding choices. Furthermore, “virtually every system of domestic and
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international arbitration and litigation has additional safeguards for protecting
privileged information, such as confidentiality orders focused on the nondisclo-
sure of trade secrets.”

In this light, higher transparency standards might do harm and good to both
the host country and the investors. Even so, objectively speaking, “promoting
transparency in arbitrations is more advantageous to the host country,” " put
provided that the host country employs a sound and complete domestic legal en-
vironment.

Since China is still a developing country, the gap between developed and
developing countries shall not be blurred blindfold, particularly considering the
distinctions among their respective legal environments. For the past 20 years,
the number of 11As as well as treaty-based arbitrations have been increasing. Just
take Argentina as an example. The arbitrations almost dragged the country into
a deadlock. Without a complete domestic legal system, not only de jure, but also
de facto, the risks of being sued in the IIA arbitrations are fairly alarming for the
host country.

In the event of conflicts, China might as well stand as a host country, espe-
cially in reaching its IIAs. Regardless of the host country or the investors, higher
transparency standards can be welcomed. As for China, even faced with domes-
tic challenges of transparency reform and legal systems, transparency standards
shall be highlighted. The question is to combine its status quo with appropriate
change, which is neither too large that might lead to incompatibility, nor too
small that might prohibit the protection of host country’s interests.

2. The Transparency Standards in IIA Negotiations: A Strategy for China?

As the Rules on Transparency and the Transparency Convention came into exis-
tence, another implication for China is to take transparency standards as a strat-
egy for her future IIA negotiations. The authors would suggest that it is helpful to
extrapolate the transparency standard from the following three aspects.

First, transparency can be used in negotiations in exchange of other conces-
sions from the other contracting party because introducing the transparency stan-
dards is in the long-term interest of China.

Second, China can cogitate upon reservation clauses in the Transparency
Convention considering that she has not fully equipped, but admittedly, transpar-
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ency is gaining momentum in various aspects.114 Pursuant to Articles 3.1, 3.2 and
4 of the Transparency Convention, reservations can be rendered at any time to
minimize its adverse effect.'”

Last but not least, in the course of negotiation, national security can be used
as an exception to transparency standards. Even though the Rules on Transpar-
ency has been finally drafted, China could accord expansive interpretation of
the exceptions to transparency in light of her domestic needs. Article 7.2 of the
Rules has conferred the host country the discretions to decide some confidential
information in correspondence to her domestic laws. China still plays a vigorous
role in enriching its own information protection law, or even completing its se-
curity protection laws so that the essential security interests can be safeguarded.
The national security exception is a good defense.' "

3. Prospects of China’s Strategy in 114 Negotiations

Notably, in the October 2010 compilation of comments by governments on the
UNCITRAL’s transparency in treaty-based investor-State arbitration, China re-
jected the transparency in investment arbitration. China submitted:

There is currently no such practice of treaty-based investor-State arbitration in
China. Given the confidentiality of arbitration, we do not consider it appropriate
to impose provisions of publicity and transparency on treaty-based settlement of

. . . 117
investor-State investment disputes.

However, this zero record was broken in May 2011, with the first claim against China
by a Malaysian company.118 From this on, China is presumed to pay more heed to the
ITA arbitrations and her attitudes towards transparency.

After pages of analysis on transparency and its implications, one more question
remains: Will China refer to the UNCITRAL Arbitration Rules in the future ITAs texts?
If so, will China make reservations on the application of the Rules on Transparency
therein? It cannot be readily asserted if China could exclude the UNCITRAL Arbitra-
tion Rules in her IIA negotiations, considering that hundreds of BITs in the world have
no reference to the UNCITRAL Rules. Still, a portion of the BITs, such as thirteen of
Singapore’s eighteen BITs, have done so0.""” Nonetheless, whether China is likely to
follow Singapore’s pattern in its future IIA negotiations, particularly in the high-profile

Sino-U.S. BIT negotiations, remains a mystery.
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In recent times, the Sino-US BIT negotiations have entered into a new phase with
an exchange of BIT texts. " Also, Sino-Korean FTA have almost been concluded and
the Sino-Australian FTA and Sino-Norwegian FTA are forthcoming.121 In consideration
of the secrecy in negotiations, transparency acceptance is not yet observed in these
future I1As. To be fair, at least for the present, there is no sign that China will delete
transparency standards from the texts. Optimistically, it is anticipated that China may
be open to the transparency standards in a proactive manner.
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