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1. Introduction

In their recent article titled Pluralism or Cosmopolitanism? Reflections on
Petersmann’s International Economic Law Constitutionalism in the Context
of China, Tao Li and Zuoli Jiang have criticized the alleged ‘paradox’ that
my publications “stress ‘legal pluralism’ on the one hand, while calling for a
cosmopolitan conception of IEL on the other hand.”' They claim that there are
no ‘universalizable’ principles and common constitutional principles that can
guarantee the compatibility between the two;” as evidence, they mention my
references to “bottom-up individual struggles” for justice in “cosmopolitan legal
systems” like transnational commercial, trade, investment and human rights
law (“HRL”), whereas Chinese thought is characterized by “top-down overall
consideration.” Is their conclusion justified that “the value divergence between
the goodness of human nature in Chinese thought and the evil of human nature
in Western thought makes ‘legal pluralism’ an insurmountable obstacle to a
cosmopolitan conception of IEL”? Is it realistic to deny “struggles for justice and
human rights” also inside China since the establishment of the first Republic of
China in 19127 Even today, citizens and human rights advocates invoke human
rights (e.g., of foreigners, minorities, citizens in separate customs territories like
Hong Kong and Taiwan) inside the People’s Republic of China (“PRC”).” Can
President Xi Jinping’s declared commitment - for instance, in his speeches of 17
January 2017 at the World Economic Forum at Davos and of 10 April 2018 at
the Boao Forum for the Asia Annual Conference 2018 - to Chinese leadership for
maintaining an open, rules-based, equitable and sustainable world trading system
be realized without respecting the ‘constitutional pluralism’ and agreed ‘basic
principles’ underlying the UN/WTO law?

This short reply continues the discussions triggered by Tao Li and Zuoli
Jiang’s previous article on Human Rights, Justice and Courts in IEL: A Critical
Examination of Petersmann’s Constitutionalization T heory.6 As I developed my
‘constitutional approach’ to international economic law (“IEL”) from German,
European and the UN law perspectives, my critics rightly note that I “have taken
little consideration of Chinese philosophy and thought, which is likely to provide
new valuable insights on supplying transnational public goods.”7 My Chinese critics
are to be commended for explaining different Chinese legal and moral perspectives
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and their impact on interpretation and conflict avoidance in international law. This
short comment aims not only at clarifying conceptual misunderstandings due to
our different “constitutional law perspectives.” It also explains why China should
embrace a ‘dialogical’ rather than ‘exclusive legal perspectivism’ by continuing
to implement its international legal obligations (e.g., under the UN/WTO law) in
good faith and assuming more leadership for the global public good (“PG”) of
the rules-based, mutually beneficial world trading system, with due respect for its
underlying ‘legal pluralism’ and often indeterminate ‘basic principles’ (e.g., as
explicitly mentioned in the Preamble of the WTO Agreement).

My Chinese critics emphasize the methodological differences between
authoritarian Chinese “top-down conceptions” of law and governance and
democratic “bottom-up constitutionalism.” Yet, I share their sociological premises
that:

- the “implications of ‘human rights,” ‘justice’ and ‘judicial review’ as related
concepts are intimately shaped by the philosophical ideas, culture and even

e . . 8
natural conditions in a specific society”;

- “people still tend to devote their loyalty to and value commonality with families,
intimates, and groups of the same identity rather than abstractive and void

R
cosmopolites”; ~ and
- “the friction between Petersmann’s theory and Chinese thought can be explained

from the perspective of their different views of human nature,”10 as illustrated
by my emphasis on supplementing historical ‘sociological lessons’ (including
those emphasized by Confucius) by the modern Kantian ‘enlightenment
imperative’ to strive for “man’s release from his self-incurred tutelage” through
intellectual self-liberation, individual and democratic self-determination, and
public use of human reason challenging authoritarian restraints of democratic

1
self-governance.

My “European legal perspectivism” emphasizes that human rights, democracy and
constitutionalism require respect for legitimate ‘constitutional pluralism” resulting
from different legal cultures and democratic preferences. My publications
acknowledge that human rights, rule of law, democracy and constitutionalism
remain indeterminate legal concepts and principles that are legitimately construed
in diverse ways depending on the legal cultures and democratic preferences of
local people. Yet, one-sided Chinese insistence on interpretive and normative
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autonomy of China’s legal system risks undermining the need for protecting
transnational rule of law and coherent multilevel governance of global PGs.
In order not to repeat my previous reply to Chinese criticism of my European
conceptions of human rights and of judicial protection of justice (e.g., in the sense
of publicly justified legal reasoning respecting “due process of law” for all affected
persons),12 this short comment focuses on why the UN/WTO law and globalization
require interpreting legal and ‘constitutional pluralism’ and ‘cosmopolitanism’
in mutually compatible ways, notwithstanding the de facto differences between
Chinese law and European law and their normatively often diverse interpretations
of indeterminate ‘principles’ underlying the UN/WTO law. Clarifying these
methodological problems of IEL is important for peaceful cooperation and conflict
prevention among different jurisdictions.

2. Factual vs. Normative ‘Legal Pluralism’

The ‘Hart-Dworkin debate’ on the role of indeterminate ‘principles’ as integral
parts of rules-based legal systems continues for now more than half a cen‘rury.13
Also, Anglo-Saxon legal systems and the UN HRL do not follow the European
constitutional traditions of protecting economic freedoms of profession and
business as in Article 16 of the 2009 European Charter of Fundamental Rights
and in the constitutional laws of European federal states (like Germany and
Switzerland). My Chinese critics are to be commended for exploring legal
and methodological IEL questions from the different perspectives of ‘Asian
values’ and legal cultures, including their difficulty “to arrive at an ‘overlapping
consensus’ in the constitutionalization of IEL from Petersmann’s advocating
of economic freedoms.”"* My publications call for “critical legal positivism” in
view of the need for clarifying the dynamic interrelationships between the “law
in the books” and the “law in action” from the legal-cultural perspective of how
diverse private and public, national and international legal actors justify their legal
practices through often conflicting interpretations of ‘principles’ underlying legal
rules and institutions. The term ‘legal pluralism’ is used in two different ways:15

- As a descriptive term, legal pluralism refers to the factual coexistence of
more than 200 diverse national legal orders with thousands of public and
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private, transnational and international legal orders governed by hundreds of
international organizations, thousands of transnational corporations (e.g., TNCs
governing production and trade of goods and services through contractual
regimes and global supply chains), and millions of other producers, investors,
traders and consumers participating in the global division of labor through
global communications and economic transactions. Due to globalization, this
plurality of legal systems interacts in “overlapping legal spaces” as illustrated
by commercial and investment arbitration inside China, or by implementation of
WTO legal rules and dispute settlement findings by the Chinese government.

- As a normative legal term, legal pluralism challenges traditional, binary
conceptions of national and international legal systems as separate ‘black-boxes’
in view of their complex, normative interactions in multilevel governance of
PGs. Most national and international legal systems require mutually consistent
interpretation and integration of ‘overlapping legal systems’, as explicitly
prescribed

+ in many national Constitutions incorporating international law rules into
domestic legal systems;

+ in the ‘systemic integration principle’ of Article 31:3(c) of the Vienna
Convention on the Law of Treaties (“VCLT”); and also

- by the universal recognition of the ‘interdependence’ and ‘indivisibility” of

civil, political, economic, social and cultural human rights.

Transnational economic and legal cooperation cannot remain consistent and
efficient without promoting the mutual coherence of the multiple legal systems
involved through domestic implementation of international legal obligations, as
prescribed in international treaties (like Article XVI:4 of the WTO Agreement,
Article 27 of VCLT, Article 103 of the UN Charter). Hence, the more globalization
transforms national into transnational PGs (like monetary, trading, investment,
environmental, communications and security systems) and UN member states
limit their national legal, political, economic and welfare systems though multilevel
‘PGs treaties’ regulating the collective supply of such transnational PGs for the
benefit of citizens, the more must multilevel governance of transnational PGs
be interpreted and protected as a functional unity aimed at protecting PGs in a
globalizing world where no single state can protect such PGs without international
law and multilevel governance.
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Law exists only in the human minds of legal actors and in their legal practices.
The ‘legal perspectivism’ of my Chinese critics emphasizes the authoritarian
characteristics of the national legal system of China’s communist party state,
whose basic norms (e.g., rules of recognition, change and adjudication) and ‘public
interests’ are defined by the communist bureaucracy denying - as my Chinese
critics - “universalizable, common constitutional principles.” Yet, such dogmatic
‘exclusive perspectivism’ is empirically contradicted by China’s acceptance of
human rights treaties, trade, investment and other treaties, and general international
law rules based on universal ‘legal principles’ like the customary treaty
requirement of interpreting treaties “in conformity with principles of justice,”
including also “human rights and fundamental freedoms for all” (as codified in the
Preamble of the VCLT).

“Normative legal pluralism” is also recognized by China’s acceptance of
commercial and investor-state arbitration and by domestic implementation inside
China of the WTO legal obligations and the related WTO dispute settlement
rulings. Such Chinese and international legal practices challenge “exclusive legal
perspectivism”; they confirm “inclusive legal pluralism,” for instance, if:

- the UN, the WTO and investment courts review the consistency of Chinese
legal measures with international law;

- foreign governments, foreign visitors and investors, human rights advocates, or
commercial arbitrators inside China invoke and apply China’s international law
obligations as agreed legal restraints of China’s legal autonomy;

- the Chinese government itself introduces “rule of law reforms” inside China so
as to better ensure the consistency of Chinese trade governance with China’s
WTO legal obligations (e.g., to protect trading rights, property rights and
judicial remedies as defined in China’s WTO Accession Protocol); or

- the Chinese government exercises ‘diplomatic protection’ abroad in order to
protect Chinese citizens or companies in foreign jurisdictions by invoking
internationally agreed legal rules and principles restraining other UN member

states.

This transnational legal enforcement (e.g., through arbitration and adjudication) of
some of China’s transnational legal rights and responsibilities refutes the “black
box model” of territorially isolated legal systems. Rather, it confirms the modern
reality of overlapping, interdependent legal spaces of multilevel governance
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of transnational PGs, even if international claims of legal authority are always
limited to particular fields of mutually agreed cooperation. Also, the UN human
rights bodies do not share Chinese claims that the UN HRL applies only in
external relations among States without requiring legal and judicial protection of
individual rights inside national jurisdictions.16 This transnational law protecting
also individual rights and remedies (e.g., under human rights law, criminal law,
consular law, commercial, trade and investment law, labor law, internet law)17
contradicts claims of isolated legal nationalism, as advocated by my Chinese
critics.

3. ‘Constitutional Pluralism’ and the Need for
Inclusive ‘Cosmopolitan Democracy’

Today, there exist more than 200 states with national constitutions (written
or unwritten). This ‘constitutional pluralism’ bears witness to the universal
recognition of constitutionalism as the most important political invention and
‘legal methodology’ for constituting, limiting, regulating and justifying limited
government powers “of the people, by the people, and for the people” guiding and
constraining their collective governance of PGs. Similar to the factual diversity of
legal cultures, the term ‘constitutional pluralism’ may be used for describing the
de facto diversity of constitutional instruments, including national constitutions
‘without constitutionalism’ (e.g., denying ‘constituent powers’ of the people).18
As a normative term, ‘constitutionalism’ refers not only to long-term rules,
principles and institutions of a higher legal rank constituting, limiting, regulating
and justifying legal and political systems (e.g., the law and polity of a nation state,
or of a functionally limited international organization), including such sectorial
sub-systems like the economic, social, security and “foreign policy constitutions”
of the European Union."” Constitutionalism also refers to the normative task
of promoting transnational rule of law based on ‘principled coherence’ and
progressive ‘constitutionalization’ of multilevel private and public, domestic
and international legal systems for collective supply of ‘overlapping PGs’ (like
monetary, trading, investment, financial, environmental and related legal and
communications systems).
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By acknowledging that China’s 1982 Constitution and the UN human rights
treaties ratified by China are not among the ‘applicable laws’ that can be invoked,
protected and enforced in Chinese courts, my critics admit that China lacks an
effective legal constitution protecting human rights and ‘access to justice’ as defined
in UN law. [Emphasis added] Currently, China’s real constitution -e.g., in terms
of its de facto power structures dominated by China’s Communist Party (“CCP”)
- does not seem to aim at constitutionalization (e.g., in the sense of progressive,
legal institutionalization) of the human and constitutional rights formally
recognized in the successive amendments of China’s constitutional documents.
[Emphasis added] From this current perspective of China’s real constitution,
my Chinese critics may be right that some of the legal principles universally
recognized in UN law - like human rights, rule of law and democracy - are not
implemented by the ‘CCP state’ inside China. [Emphasis added]

Yet, other universally recognized principles - like those underlying transnational
commercial, trade and investment law and adjudication and general international
law (like freedom of contract and commercial arbitration, individual trading,
property and investor rights and related adjudication, state sovereignty and state
responsibility, the ‘sustainable development’ principle recognized in the UN/
WTO law) - are recognized and practiced in China’s transnational relations.
Due to China’s active participation in regulating transnational cooperation and
‘globalization,” Chinese emigrants abroad (e.g., Chinese students and investors in
foreign countries), like foreign immigrants inside the PRC, constantly invoke rules
and principles of ‘transnational law’ and of consular and diplomatic protection of
migrants. In his 2017 speech at the World Economic Forum at Davos, President
Xi Jinping acknowledged that globalization transforms the world community into
a ‘global village’ requiring legal protection of all people involved in the global
division of labor.”

This challenge of ‘overlapping membership’ of citizens in home and host
states benefitting from transnational movements of goods, services, investments
and persons requires China-no less than other countries - to protect domestic
and foreign citizens and related ‘stakeholders’ in transnational cooperation
(like China’s ambitious “Belt and Road” investment programs). Also, in the
bilateral and multilateral relations with other Chinese customs territories that are
economically autonomous members of the WTO, peoples and governments insist
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on respect for shared legal principles like China’s ‘state sovereignty,” the Chinese
people’s right to democratic self-determination, and mutually agreed WTO and
investment law rules and principles governing trade among WTO members.

Due to China’s participation in ever more ‘PGs treaties’ responding to the
globalization of PGs, the ‘constitutional challenges’ discussed in European legal
integration — like protecting legitimate ‘dual citizenships’, regulating the ‘demos
problem’ accordingly (e.g., by allowing EU citizens to participate in local self-
determination in their chosen ‘host countries’), and protecting all affected interests
and all subjected persons in multilevel regulation of transnational movements of
persons — increasingly exist also in China, as illustrated:

- by the recent WTO complaints challenging China’s restrictions of intellectual
property rights and discrimination of foreign investors;

- by democratic protests against the PRC’s limitations of human and constitutional
rights in Hong Kong; or

- by democratic contestation in Taiwan on how to define their demos and

. .21
democratic polity.

Rather than continuing dogmatic “friend-enemy dichotomies” (Carl Schmitt)22
and menacing neighbors by unilateral military extension of territorial jurisdiction,
respect for legitimate ‘constitutional pluralism” calls for protecting citizens by

99 ¢

applying the “all affected interests principle,” “all subject to coercion principle,”
and “all citizenship stakeholders principle,” as practiced in the multiple citizenship
regulations in European integration.23 China’s authoritarian “socialist market
economy” is designed in very different ways (e.g., in terms of domination by the
CCP) than the decentralized “competitive social market economy” prescribed
in Article 3 of the 2009 Lisbon Treaty on European Union (“TEU”). My 2015
lectures at the Xiamen Academy of International law emphasized the social
and legal advantages of elaborating a sui generis Chinese constitutionalism
transforming China’s real, political constitution into a transparent legal constitution
acknowledging China’s human rights obligations more specifically and taking
into account the regulatory experiences of other countries with limiting market
failures, governance failures as well as ‘constitutional failures,” which exist in
China no less than in other countries.”* Constitutional pluralism argues for finding
peaceful ways of promoting pragmatic forms of democratic and ‘stakeholder
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inclusion’ - also in China - with due respect for diverse local, regional and national
polities with different memberships, as recognized in the openness of the WTO
membership not only for states, but also for sub-national and supra-national
customs territories.” “Inclusive legal perspectivism” based on overlapping,
democratic and cosmopolitan memberships of citizens, immigrants and emigrants
- as it continues to influence the design of multilevel economic and HRL in
Europe26 -is also likely to promote Chinese unity, peace, welfare and inclusive
citizenships more legitimately and more effectively than power politics based on
“exclusive legal perspectivism” imposing power-oriented, imperial claims.

4. Chinese Leadership for the UN and
World Trading System Requires Respect for
‘Cosmopolitan Constitutionalism’

Even though the neo-liberal, postwar Bretton Woods agreements were initiated
by the US under the leadership of Secretary of State Cordell Hull based on his
previously adopted Reciprocal Trade Agreements Act of 1934,” the American
‘Chicago School” and “Virginia School’ of “law and economics” focus on reforms
of national economic law (e.g., inclusion of “balanced budget rules” in some US
state constitutions) rather than on the coherent, multilevel regulation of the world
economy. The ‘Freiburg School’ and ‘Cologne School’ of ordo-liberalism in
Germany strongly influenced the legal and institutional design of postwar German
and European economic law for a “social market economy” (as prescribed in
Article 3 of TEU) founded on a micro-economic common market constitution
(e.g., based on EU competition law, EU common market freedoms, economic and
social rights protected in national and EU laws) and on a complementary, macro-
economic monetary constitution. Yet, it was only the postwar ‘Geneva School’ of
economists and lawyers, which systematically explored the multilevel economic
and legal principles necessary for institutionalizing a coherent, ordo-liberal
worldwide monetary and trading system based on the Bretton Woods and GATT/
WTO agreements with their underlying economic principles.28 By acceding to
these agreements and implementing their legal obligations in domestic monetary
and trade laws and policies, China has legally committed itself to complying with
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the rules and principles of these worldwide economic integration agreements.
Just as the UN bodies and tribunals (e.g., based on the UN Convention on the
Law of the Sea) and investment arbitral tribunals interpret China’s international
legal rights and obligations in light of the legal principles that are integral parts
of the UN law and investment law, so do the WTO dispute settlement bodies
interpret, apply and enforce China’s rights and obligations under the WTO law
in conformity with “the basic principles underlying this multilateral trading
system” (Preamble to the WTO Agreement) as well as the “dispute settlement
system of the WTO” (Article 3 of DSU). This ‘systemic nature’ of the WTO
law cannot be understood without interpreting the - often indeterminate - WTO
rules in light of their agreed, underlying legal and economic principles. China has
exercised little leadership, so far, for adapting outdated WTO rules (e.g., on state-
trading companies, subsidies and other competition problems) to new regulatory
challenges and for responding to the current WTO governance crises, for instance,
by ‘authoritative interpretations’ pursuant to Article IX:2 of the WTO Agreement
on the collective WTO legal duties to protect and maintain the WTO Appellate
Body as defined in Article 17 of DSU (i.e., as being “composed of seven persons,”
with vacancies being filled “as they arise”) so as to contain the illegal US power
politics blocking the appointment of the Appellate Body members since 2016.”
Chinese - and also some Western - economists have argued that “China’s
phenomenal economic success is largely due to its orthodox-defying institutional
tinkering.”” Similar arguments may be made from political and legal perspectives:
Transforming and socially embedding China’s ‘economic revolution’ since
1978 into a democratic and ‘constitutional revolution’ may require much more
time. Democracy was invented for small city republics like ancient Athens; its
effective protection - as, arguably, required by the UN law - in large ‘continental
states’ (like China, India, Russia, the US) remains confronted with numerous
difficulties. Yet, 40 years after China’s ‘economic revolution’ of 1978 and 17
years after China’s accession to the WTO, Chinese lawyers, politicians and
economists should no longer deny that China’s good faith implementation of the
WTO legal and dispute settlement rights and obligations must respect the legal,
political and economic “principles underlying this multilateral trading system,” as
prescribed in the WTO Agreement. The increasing number of the WTO dispute
settlement proceedings initiated against China reflects this concern of the WTO
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members that - as acknowledged by my Chinese critics - the de facto unlimited
powers of the ‘CCP state’ (e.g., to discriminate foreign investors and force them
to transfer intellectual property rights to Chinese companies) are inconsistent with
‘basic principles’ of the WTO and the UN law. Similarly, the arbitration award
of July 12, 2016 under Annex VII of the UN Convention on the Law of the Sea
(“UNCLOS”) found the Chinese claims to control more than 80 percent of the
South China Sea to be inconsistent with the principles of international maritime
law.™ Tt is encouraging that - during the WTO Public Forum in September 2017
- China’s WTO Ambassador welcomed initiatives from Chinese academics for
China joining the Trans-pacific Partnership (“TPP”) and using this TPP (including
its numerous rights-based provisions on trading, investment and judicial rights) for
transforming the WTO into a new World Investment and Trade Organization32 SO
as to promote more legal and institutional coherence between multilevel trade and
investment rules and institutions. Yet, as revealed by the current WTO governance
and dispute settlement crises and by resistance in some countries against Chinese
‘Silk Road’ projects, insufficient Chinese leadership for further developing the
‘basic principles’ of China’s trade and investment agreements with third countries
risks undermining the consistency and legitimacy of China’s internal and external
trade and investment policies.33

Having enormously benefitted from its active participation in the global
division of labor based on the UN/WTO law, China should accept legal and
political leadership for protecting the global PG of the rules-based world trading
system by adjusting the WTO principles and rules to the regulatory challenges
of the 21st century. China has criticized the ‘legal discrimination’ implicit in the
“WTO plus commitments” in China’s WTO Accession Protocol. As other WTO
member states (like India) and US President Trump also criticize the “unfairness’
of some WTO rules and principles, China should lead initiatives for further
developing WTO legal principles (e.g., of non-discrimination). China’s “Silk Road
projects” refer to China’s ancient, cosmopolitan traditions at the time when Marco
Polo travelled to, and worked at the imperial court in Xi’an. Today’s legal reality
of worldwide commercial, trade, investment, monetary, environmental and HRL
and adjudication depends, likewise, on protecting transnational economic actors
- and their movements of goods, services, persons, capital and related payments -
through ‘cosmopolitan IEL’ (e.g., as a de-politicized basis for China’s ‘Silk Road’
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investments and infrastructure cooperation projects). Without acknowledging this
legal reality, China’s participation in the WTO negotiations on new WTO rules
(e.g., for subsidies, state-trading enterprises, excess capacities for steel production,
digital e-commerce, liberalization of trade in services, investment facilitation)
risks remaining ‘un-principled’ and incoherent. The more China and the US
criticize each other for engaging in mutually harmful trade and economic policies
- and third countries (like Japan and EU member states) respond to the “Chinese
late-comer problem” and the US “diminished-giant problem” by prioritizing free
trade agreements (“FTAs”) with third countries outside the WTO framework -, the
stronger becomes the need for transforming the current WTO legal, political and
dispute settlement structures into a new “WTO 2.0.”* The tensions among state-
centered Chinese trade policies, private business-centered US trade policies, and
citizen-centered EU FTAs require reviewing the WTO rules and institutions with
a view to preventing ‘populist disruption’ of multilateral trade agreements (e.g., by
the US Trump administration, the ‘Brexit’, and ‘populist protectionism’ inside the
EU opposing the EU-Canada FTA).

5. Conclusion

By ratifying UN conventions on human rights, acceding to the WTO and
concluding international investment agreements, China has committed itself
to legal protection of human rights, private property rights, judicial remedies
and other “basic principles underlying this multilateral trading system”35 in its
transnational regulations and governance. The UN and WTO bodies, investment
arbitrators and national governments are legally required to interpret and apply
these treaty obligations “in conformity with the principles of justice,” including,
inter alia, “human rights and fundamental freedoms for all,” as prescribed by
the customary rules of treaty interpretation as codified in the Vienna Convention
on the Law of Treaties (“VCLT”).” The UN/WTO law protect the sovereign
discretion of states to design their domestic legal systems in legitimately diverse
ways in conformity with the democratic preferences of their people. Yet, the de
facto diversity and normative legal pluralism of domestic legal systems remain
legally limited by the international rights and duties of states and of multilevel
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governance institutions to respect and protect inalienable human rights and the
legal primacy of international legal obligations over domestic law.”” Multilevel
governance of transnational PGs cannot remain effective without respect for the
‘cosmopolitan principles’ underlying transnational commercial, trade, investment,
intellectual property, human rights law and other fields of multilevel governance
of transnational PGs like global communications. China has not only legally
recognized that “in accordance with the principles proclaimed in the Charter
of the United Nations, recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human family is the foundation of
freedom, justice and peace in the world.”* China and its government institutions
are also legally required to implement the ‘principles’ and rules of the UN/WTO
law in its domestic legal system. The recent WTO dispute settlement proceedings
challenging Chinese violations of economic freedoms and property rights confirm
the legal limits of ‘legal pluralism’ in China’s internal and external relations with
third countries and foreigners.

Yet, there is also a danger of over-burdening WTO governance by using trade
rules as a substitute for responding to other governance failures (e.g., to prevent
climate change, protect bio-diversity, reduce unnecessary poverty, or contain ‘free
riding’ and power politics in non-trade policy areas). Results-driven rather than
rules-based trade policies - as advocated not only by my Chinese critics, but also
by the US Trump administration - have contributed to TPP and WTO governance
crises that cannot be overcome without promoting more agreement on the ‘basic
principles’ underlying the UN/WTO law as foundations of “freedom, justice and
peace in the world.”” Unless China, the EU and other WTO Members assume
their collective legal duties to protect the WTO legal and dispute settlement system
(e.g., the Appellate Body) against the recent, unilateral rule-violations by the US
Trump administration (like discriminatory import duties on steel and aluminum,
the illegal blockage of the filling of Appellate Body vacancies since 2016), the
global PG of a mutually beneficial, rules-based world trading system risks being
seriously undermined to the detriment of citizens all over the world.
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