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By the time the Comprehensive and Progressive Agreement for Trans-Pacific Partnership 
(CPTPP) entered into force, there had been numerous bilateral and multilateral agreements 
between the parties regarding its rules on dispute settlement. However, the WTO dispute 
settlement system currently remains the most requested. The present article provides a 
comparative analysis of the procedures of dispute settlement under the CPTPP, the WTO 
DSU, and some RTAs. Among the novelties of the CPTPP mechanism compared to the WTO 
DSU are that it extends its scope to measures not yet introduced, offers more transparency, 
including the use of electronic means of communication, simplifies access for third parties, 
and provides financial compensation as a temporary remedy. Although the authors conclude 
that many of the CPTPP provisions repeat those of the WTO DSU and other RTAs between 
the CPTPP partners, there may be a desire to test the CPTPP mechanism in practice due to 
crises of the WTO Appellate Body.
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I. Introduction 

State-to-state economic dispute settlement mechanism is one of the most important 
elements of the global governance system. The Dispute Settlement Understanding 
(DSU), which constitutes Annex 2 of the WTO Agreement, provides rules undeniably 
the most effective for settling trade disputes between States. Article 3.2 of the DSU 
stipulates that: “The dispute settlement system of the WTO is a central element in 
providing security and predictability to the multilateral trading system.” Comparing 
to the number of cases resolved through international investment arbitration the 
WTO DSU is more effective system.1 Andreas F. Lowenfeld called the WTO 
Dispute Settlement Body (DSB) “the most complete system of international dispute 
settlement in history.”2 His point of view is still relevant, though there have been 
significant changes on the international trade stage since then.

The limited progress achieved through the Doha Round of trade negotiations 
brought the proliferation of free trade agreements, including new types of regional 
trade agreements called mega-regionals.3 Mega-regionals cover more countries 
of different regions and a wider range of trade relations between states than the 
WTO, which regulate other trade-related aspects such as environmental protection, 
intellectual property rights, labour, and e-commerce.4

The growing number of free trade agreements has led to increase the number of 
dispute settlement mechanisms. Currently, 353 regional trade agreements (RTAs) 
in force have been notified to the WTO, most of which contain state-to-state 
dispute settlement provisions based on the WTO DSU.5  The Comprehensive and 
Progressive Agreement for Trans-Pacific Partnership (CPTPP) is not an exception. 
The CPTPP was signed by 11 member States on  March 8, 2018 and entered into 
force on December 30, 2018, followed by its ratification by Australia, Canada, 
Japan, Mexico, New Zealand, Singapore, and later Vietnam.6 Actually, CPTPP was 
resigned after the US’s withdrawal from the Trans-Pacific Partnership (TPP-12) 
in 2017.7 In spite of the US’s withdrawal, 11 remaining partners tried to find new 
mutually beneficial solutions.8 They suspended several provisions of the TPP-12 by 
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creating the CPTPP, which refers to the TPP-12 Agreement mutatis mutandis.9 The 
CPTPP is a “mega-regionals” as well as RTA. As the “mega-regional agreement” 
has not yet been codified, however, the WTO rules only refer to RTAs and customs 
unions (CUs). Therefore, the “mega-regional” characteristics of the CPTPP do not 
affect the structure of dispute settlements within its framework.

The CPTPP provides two dispute settlement mechanisms: a) dispute settlement 
between a foreign investor and a host state; and b) state-to-state dispute settlement. 
These mechanisms are regulated in separate chapters. While the CPTPP has 
suspended some provisions regulating investment disputes, Chapter 28 on state-
to-state disputes has remained untouched.10 Meanwhile, the CPTPP follows the 
structure of the WTO DSU and other RTAs with regard to state-to-state dispute 
settlement. For example, Chapter 28 of the TPP Agreement refers to a ‘panel’ like 
the terminology of the WTO DSU.

It is important to mention that the CPTPP partner states’ diverse economic 
development, as well as the numerous bilateral and multilateral trade agreements 
containing provisions for dispute settlement among them, raise concerns about the 
future of dispute settlement within the CPTPP framework. Moreover, the complexity 
of the disputes the WTO panels and Appellate Body have faced in recent years does 
not put the newly created CPTPP mechanism into scoring position.

On the other side, the WTO Appellate Body faces a crisis for the first time in its 
25 years of existence due to the US’s blockage of appointments and reappointments 
of the WTO Appellate Body members.11 By December 11, 2019, the WTO 
Appellate Body lost its quorum necessary to hear appeals and on November 30, 
2020 the term of the last sitting member finally expired.12 According to Dr. Deborah 
Elms the collapse of the WTO Appellate body demonstrates a problem not only 
with this element, but also in the WTO dispute settlement system and the global 
trade system as a whole.13 Considering how long it takes for the WTO participants 
to solve certain problems (Doha Round is a good example), figuring the way out 
of the current situation might be challenging. While defining the WTO a “sinking 
boat,” she names CPTPP, RCEP, and the EU “cruise ships” that can be chosen 
instead of the WTO.14

The primary purpose of this research is to analyze the CPTPP’s most noteworthy 
novelties regarding state-to-state dispute settlement, the selection of forum issues, 
and the importance of institutional support for the successful operation of the 



panels. The authors will tackle whether partner states of the CPTPP will choose the 
mechanisms provided for by the WTO DSU or other RTAs and whether the CPTPP 
provisions may serve as an example for the WTO reform.

II. Scope of the CPTPP Mechanism 

First, the CPTPP per se regulates more areas of trade relations than the WTO 
agreements. In this regard, the scope of the CPTPP mechanism is broad covering 
such disputes as environmental protection, e-commerce, labour, and other areas. 
Under the regulations of Article 28.3.1, the TPP Agreement expands the scope of 
the mechanism to disputes arising from the mere intention of a party to introduce 
a specific measure.15 Following this provision, a party can initiate a dispute at the 
earliest avoiding the increase of harmed industry’s losses, caused by the respondent 
country’s unlawful acts, as well as the legal costs of the proceedings. The WTO 
dispute settlement practice reflects these expenses. For example, the legal costs of 
long-running trade dispute and its numerous counterclaims within the WTO16 were 
reported to be more than USD 100 million in 2019.17  

However, this provision is not unique in RTAs where the CPTPP parties take 
part simultaneously. Disputes under the United States-Mexico-Canada Agreement 
(USMCA), which replaced the North American Free Trade Agreement (NAFTA) 
with two CPTPP members, can be initiated in cases where one party only proposed 
a certain measure to be implemented, but it has not yet been in effect.18 In contrast 
to the WTO dispute settlement mechanism, whose jurisdiction extends to disputes 
arising under all agreements covered, the provisions of some CPTPP chapters 
cannot be the subject of a dispute.19 For example, this applies to exceptions made by 
the CPTPP parties under Chapter 20, “Environment.” In general, the complainant 
can challenge the respondent’s measures within the framework of this chapter, 
only if the complainant’s environmental legislation on the subject of dispute fully 
complies with the rules established by the CPTPP.20 The provisions of Chapter 19 
‘Labor [sic]’ may be the subject of a dispute, but only after consultations between 
the parties following Article 19.5. Under Chapter 12, “Temporary Entry for 
Business Persons,” parties can have recourse to the dispute settlement mechanism 
regarding refusal to grant temporary entry in only two cases: if “(a) the matter 
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involves a pattern of practice; and (b) the business persons affected have exhausted 
all available administrative remedies regarding the particular matter.”21 

However, several chapters of the CPTPP, many of which are new among 
those included in the traditional RTAs, do not grant a right to partner states to 
use the dispute settlement mechanism. For example, the provisions of Chapter 16 
“Competition Policy,” Chapter 21 “Cooperation and Capacity Building,” Chapter 
22 “Competitiveness and Business Facilitation,” Chapter 23 “Development,” 
Chapter 24 “Small and Medium-sized Enterprises,” and Chapter 25 “Regulatory 
Coherence” cannot become the subject of a dispute between parties to the CPTPP. 
Such exclusion impedes the implementation of provisions outlined in these chapters 
when the party’s practices cannot be challenged.

III. The Dispute Settlement Mechanism of 
      the CPTPP: A Comparison with the WTO 
      DSU and other RTAs

All CPTPP members are parties to the WTO. According to Article 1.1 of the TPP 
Agreement, the parties have created a free trade area under Article XXVI of the 
General Agreement on Tariffs and Trade (GATT 1994) and Article V of the General 
Agreement on Trade in Services (GATS). In addition, the CPTPP parties recognise 
the need to comply with their rights and obligations under other international 
agreements to which they are parties, including the WTO Agreement.22 To a certain 
extent, panel’s decisions under the CPTPP should also comply with the reports 
delivered by the WTO panels and Appellate Body.23 The text of the TPP makes 
roughly 60 references to the WTO dispute settlement mechanism. 

Reports delivered by the WTO’s DSB are essential to its system. While reports 
of the WTO panels and Appellate Body are legally binding only parties to the 
dispute, they nevertheless provide an interpretation of the WTO rules which are 
applied to other trade disputes under the WTO and thus can serve as a source of the 
WTO law.24

Georgiy Velyaminov noted that the interpretation of previously made decisions 
and recommendations as a source of law refers to the concept of ‘precedent,’ which 
is not inherent in decision-making under the DSU framework, where precedent 
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is not applied as a law but as a right.25 He also maintained that under the DSU 
framework, precedent can only denote “logical and comparative support ... in 
making decisions ... on similar disputes.”26 In the case of the United States-Final 
Anti-Dumping Measures on Stainless Steel from Mexico, the WTO Appellate Body 
reaffirmed the importance of using previous jurisprudence to avoid conflicting 
verdicts.27 Thus, previous decisions by the WTO panels and Appellate Body are de 
facto used as precedent when deciding on disputes.28

In this manner, the Panel and Appellate Body reports delivered under the WTO 
DSU serve as a source of law in the CPTPP Agreement. Article 28.12 of the TPP 
Agreement provides that the panels established under the agreement should consider 
the previous practices of panels and Appellate Body under the WTO DSU if a 
dispute arises from any provision of the Marrakesh Agreement incorporated into 
the text of the CPTPP. This rule prevents inconsistencies in panels’ decisions under 
the CPTPP and the WTO, helping the international trade system remain stable and 
predictable.29 Simultaneously, the findings, determinations, and recommendations 
of the WTO panels and Appellate Body should not diminish or expand the rights 
and obligations of participating countries under the CPTPP Agreement.30

The CPTPP must set up the conditions for regulating relations with other RTAs 
and the WTO when these RTAs or the WTO judicial authorities require the CPTPP 
partner states to violate their obligations under the CPTPP. Accordingly, Article 
29.1 (4) of the TPP Agreement establishes:

Nothing in this Agreement shall be construed to prevent a Party from taking action, 
including maintaining or increasing a customs duty, that is authorised by the Dispute 
Settlement Body of the WTO or is taken as a result of a decision by a dispute settlement 
panel under a free trade agreement to which the Party taking action and the Party against 
which the action is taken are party.31 

The CPTPP partner states can invoke this provision successfully to suspend 
concessions in situations when its opponent delays the execution or refuses to 
comply with the decision delivered by the WTO panel or Appellate Body or by any 
judicial body of another RTA.
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IV. The Conflict of Jurisdiction 

A conflict of jurisdiction arises when a dispute “can be brought entirely or partly 
before two or more different courts or tribunals.”32 Typically, the problem occurs 
when either RTAs repeat the WTO provisions or the obligations stated in RTAs 
reaffirm those under the WTO (for example, obligations concerning the application 
of safeguard measures).33 Keeping in mind that most RTAs are based on provisions 
in the WTO agreements, the proliferation of RTAs establishing dispute settlement 
mechanisms may cause a conflict of jurisdiction, undermining its successful 
implementation. The correct use of RTA jurisdictional clauses may solve the 
problem by imposing restrictions on using different dispute settlement forums in 
parallel or sequentially. 

A. Proliferation of RTAs Incorporating Dispute Settlement Provisions
The Asia-Pacific region is characterised by active trade liberalisation through the 
integration of multilateral and bilateral agreements. The most noteworthy events 
throughout the past 20 years were the creation of the ASEAN Free Trade Area (AFTA), 
ASEAN +3 Agreements including China, Japan and Korea, ASEAN-Australia-New 
Zealand Free Trade Area (AANZFTA), and the Regional Comprehensive Economic 
Partnership (RCEP). 

As mentioned above, the CPTPP differs not only in its broad coverage of 
regulated trade and non-trade relations, but also in diverse economic development 
levels of partner countries as well as the large number of bilateral and multilateral 
agreements between parties. For example, apart from the CPTPP, Australia has 
bilateral free trade agreements (FTAs) with other CPTPP partners, including Chile, 
Peru, Malaysia, New Zealand, Singapore, and Japan, and participates in all of the 
mentioned above regional multilateral FTAs. Furthermore, all of the mentioned 
agreements contain state-to-state dispute settlement provisions. 

Despite the absence of an officially published text of the TPP Agreement in 
2013, A. Mitchell and J. Munro drew attention to the possible low demand for the 
TPP dispute settlement mechanism due to numerous bilateral and multilateral FTAs 
between partner countries of the future CPTPP Agreement.34 For example, CPTPP 
partners that are the ASEAN members - Malaysia, Vietnam, Singapore and Brunei- 
may adopt the mechanism provided in a series of Dispute Resolution Protocols such 
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as the 2004 ASEAN Protocol on Enhanced Dispute Settlement Mechanism (2004 
ASEAN Protocol) and more generally the 2010 Protocol to the ASEAN Charter on 
Dispute Settlement Mechanisms (2010 ASEAN Protocol).35 

Nevertheless, in practice, the ASEAN members choose negotiations or external 
mechanisms-typically, the WTO DSU - for trade dispute settlement over the ASEAN 
protocol mechanisms. In 2008, for instance, the Philippines and Thailand brought 
their dispute over Thai fiscal and customs measures affecting cigarette exportation 
from the Philippines before the WTO DSB, instead of the AFTA dispute settlement 
mechanism based on the 2004 ASEAN Protocol.36 Another example is the dispute 
between Vietnam and Indonesia brought before the WTO DSB in 2015 concerning 
a safeguard measure imposed by Indonesia on imports of certain flat-rolled iron or 
steel products.37 To date, the AFTA dispute settlement mechanism have never been 
invoked. 

B. Jurisdictional Clauses
The possible appearance of a conflict between jurisdictions of the WTO DSU 
and RTA dispute settlement procedures, as well as between RTA procedures, is a 
serious challenge in connection with a growing number of RTAs establishing state-
to-state dispute settlement procedures.

The WTO DSU does not contain provisions on the prioritisation of the 
WTO mechanism over RTA mechanisms. Attempts have been made within the 
framework of the RTAs to create conditions under which disputing parties would 
not have the opportunity to submit a complaint to various judicial authorities in 
parallel or sequentially if either party is dissatisfied with the original decision. In 
other words, most of the current RTAs contain a jurisdictional clause that varies 
in its conditions depending on the intentions of parties to the agreement. As many 
academic literatures have discussed conflicting jurisdictions,38 we will discuss only 
the most common jurisdictional clauses before continuing with the clause chosen 
by the CPTPP partners.

The first type of jurisdictional clause provides exclusive jurisdiction to a specific 
forum, typically established within the RTA or the WTO DSU. This rule may be 
found in rather a few trade agreements, primarily in those establishing permanent 
tribunals as courts of first instance,39 for example, in the Treaty on the Functioning 
of the European Union (TFEU)40 and the Caribbean Community and Common 
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Market (CARICOM).41 The second one allows parties to choose a forum depending 
on the case. Within some RTAs, this rule is amplified to allow disputing parties to 
resort to consecutive, but not simultaneous, use of a different mechanism once the 
first proceeding has ended.42 The third type of jurisdictional clause is Article 28.4 
of the TPP Agreement which provides the option to choose a forum for dispute 
settlement: the CPTPP Agreement, the WTO DSU, or a mechanism by another 
Agreement to which the nation is a party.

Nevertheless, having initiated a dispute under the mechanism of an agreement 
to which the CPTPP partner country is a party, the mechanism selected shall be 
used to the exclusion of another, and the claimant cannot submit the dispute for 
parallel or consecutive consideration within another forum.43 In other words, the 
CPTPP establishes the so-called “fork in the road” clause, meaning that once 
the parties select a forum, they are not permitted to resort to another forum. This 
approach helps eliminate the possibility of re-litigating a dispute, thereby avoiding 
two different decisions on the same issue.44 

The “fork in the road” clause is the most common among the “choice of forum” 
provisions of RTAs, as providing less freedom to the disputing states seems the 
most effective method of preventing conflicts of jurisdiction. In the Asia-Pacific 
region, this clause can be found in the USMCA,45 the RCEP,46 and FTAs between 
Australia and Malaysia47 and between Japan and Chile.48  The “fork in the road” 
formula reflects the concerns of parties to an agreement that a dispute on the same 
issue might be adjudicated in parallel or sequentially.49 These concerns relate to the 
following features:

1. the finality and certainty of rulings since a different tribunal may revise the first ruling, 
which, among other things, can lead to a situation where the dispute will keep being 
unresolved and will create new disputes;

2. the potential for double jeopardy or double compensation that can be challenging 
especially for developing countries; and

3. the stability, security, and predictability of dispute settlement-the central notions, 
as expressed in Article 3.2 of the DSU WTO-can be compromised due to different 
adjudications on the same issue.

135
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However, D. McRae50 questions the effectiveness of the formula chosen by the 
CPTPP partner countries, because there are no other instruments to enforce the use 
of only one mechanism in exclusion of the other within the CPTPP.51 In addition, 
the WTO Appellate Body in Mexico - Tax Measures on Soft Drinks and Other 
Beverages ruled that the right of a WTO member to initiate a dispute under the 
WTO cannot be limited by the provisions of other agreements.52 Thus, the initiation 
of the same dispute in parallel under the CPTPP and the WTO may constitute a 
violation by the country of its obligations under the CPTPP, but would not limit its 
right to continue consideration of this dispute within the WTO. 

Despite the practice of settling issues within the WTO Appellate Body, as 
already mentioned, the WTO does not contain a provision concerning its supremacy 
over other agreements, and the WTO panels and Appellate Body will thus deal 
with issues on a case-by-case basis. We cannot exclude the possibility of the 
WTO’s refusal to accept for consideration that a dispute already initiated within 
the framework of the CPTPP. However, the CPTPP covers a broader scope of trade 
relations than the WTO and RTAs, so that certain disputes can only be submitted 
within the CPTPP mechanism.

V. Institutional Support 

In the last decade, partly due to the emergence of new technologies, the development 
of markets, and public concern for sustainable development, disputes between 
the WTO member states have become much more complex. This complexity 
is demonstrated by novel interpretations of provisions and facts underlying 
disputes.53 As shown in practice, institutional support within the organisation plays 
a substantial role in dispute settlement. The WTO Secretariat forms an integral 
part of the whole WTO system. Composed of independent international officials, 
The WTO Secretariat provides technical and professional support to the DSB and 
administrative and legal support to the WTO panels in resolving disputes between 
the WTO member States.54

Unlike the WTO, as the CPTPP is not an organisation, it does not establish a 
Director-General or a secretariat or a headquarters. Instead, the central body of the 
CPTPP is the TPP Commission,55 which includes ministers or other high-ranking 
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officials of partner countries. The functions of the TTP Commission in relation to 
the CPTPP dispute settlement mechanism are limited to the Rules of Procedure for 
CPTPP panels, and the revision or constitution of a new Roster of Panel Chairs and 
Party Specific Lists every three years.56

In terms of providing support to the CPTPP panels, each party to the Partnership 
establishes a representative office. However, each representative office only 
provides support to the CPTPP panels created to settle disputes between countries 
they represent.57 The WTO and the CPTPP panels are not permanent bodies; their 
members are elected for each dispute. Under Article 28.15 of the TPP Agreement, 
the panel may request information or technical support from any person or 
organisation at its discretion, but only with the disputing parties’ prior consent. 
Furthermore, the disputing parties can comment on any information received by the 
panel under this article. Each panel member may also hire one assistant to conduct 
research, translation, interpretation, and other tasks if the parties to the dispute 
agree that the panellist should be permitted to do so due to the exceptionality of 
the circumstances.58 The parties should fund this assistance, which leads to the 
significant increase of the cost and can be burdensome for some partner states.59 
The panel may be forced to conduct a complex legal investigation with limited 
technical support. Such limited support may prolong the time to consider parties’ 
applications. Despite the strong qualifications of elected judges, it may compromise 
the quality of rulings.

Meanwhile, to justify the CPTPP mechanism, the above-mentioned support of 
the WTO Secretariat for its panels and Appellate Body does not always keep up 
with the DSU timetable. A recent example is Russia - Commercial Vehicles.60 The 
EU brought this case before the WTO DSB in response to Russia’s imposition of 
anti-dumping duties on light commercial vehicles originating in Germany and Italy 
pursuant to Decision No. 113 of the Board of the Eurasian Economic Commission 
dated May 14, 2013.61 On December 18, 2015, the panel convened first. However, 
almost six months later, on June 11, 2015, the chairman of the panel informed the 
DSB of a delay in the delivery of the report due to a lack of qualified lawyers in the 
Secretariat. As a result, the panel’s report was finally circulated two years later, in 
early 2017, despite the WTO DSU’s maximum period of nine months for the panel 
to deliver its report from the time it is composed.62 This is not the only case in which 
the deadline for a decision has been extended, but one of the benchmark cases given 
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the important role played by the WTO Secretariat. 
A similar situation developed while the Appellate Body considered it 

subsequently, which informed that it was impossible to reach a decision within 
the timeframe set by the WTO DSU.63 The Appellate Body cited the number and 
complexity of issues raised, problems with translation services provided by the 
WTO Secretariat, and a lack of staff at the Secretariat of the Appellate Body as 
reasons for the delay.64 Problems connected to the lack of institutional support 
within the framework of the CPTPP may also arise during the composition of the 
CPTPP panels. There is a high probability of disagreement between parties to a 
dispute regarding the appointment of a third panellist. Within the WTO, the Director 
General is authorized to compose the panel, when it is impossible to reach an 
agreement among disputing parties, as was done in Russia-Commercial Vehicles. 
This WTO practice has become widespread in recent years.65

VI. Transparency of the Dispute Settlement 
      Process
 
Transparency is a fundamental issue for dispute settlement in both domestic and 
international court. It is important for the parties interested in national economic 
development and promotion of trade liberalization, as well as the producers and 
consumers concerned about features such as, but not limited to, income stability, 
safety and compliance with environmental norms. There are two points of view 
within the WTO on the transparency of proceedings. Developed countries favour 
greater transparency, especially concerning amicus curiae briefs. In contrast, 
developing WTO members firmly oppose the consideration of amicus curiae briefs 
by the panel or the Appellate Body, as they might serve the interests of developed 
countries.66 One of the most significant achievements of the CPTPP mechanism lies 
in its transparency at all stages of dispute settlement. Hereby, we will discuss how 
the CPTPP differs from the WTO in enabling third-party participation in disputes 
and the possibility of submitting amicus curiae briefs, and analyse the novelties 
introduced by the CPTPP to address modern developments.
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A. Third-Party Access
Article 28.14 of the TPP Agreement provides broad conditions for third parties 
interested in a dispute. With prior written notification to disputing parties, third 
parties may attend all hearings, submit written statements, present their opinion 
orally to the CPTPP panels, and receive written statements from disputing parties. 
The WTO mechanism, by contrast, imposes restrictions on third parties while the 
panels and Appellate Body consider a dispute. Third parties’ rights are limited 
to participation in the first stages of dispute settlement: they can receive the first 
written submissions from the parties and present their opinions orally at the first 
hearing.67 

In each dispute, the panel can, at its discretion, expand the rights of third parties,68 
so that their rights during the Appellate Body’s consideration of a dispute are more 
extensive. In this vein, third parties can receive all written statements by the parties, 
submit their written statements, and participate in oral hearings before the Appellate 
Body. Granting broad participation rights to third parties throughout the dispute 
resolution process is critical to the procedure’s transparency (e.g., in consideration 
of the developing countries’ views), but this may have drawbacks. Due to a lack 
of clearly established restrictions on the number of written applications submitted 
by a third party, for example, the CPTPP panels can have trouble complying with 
established timeframes. 

The risks for the dispute settlement process connected with third-party 
participation in proceedings have been expressed by the former South African 
Permanent Representative to the WTO, Xavier Carim. He pointed out logistical and 
organisational issues, taking an example of the Australia-Tobacco Plain Packaging 
case that involved 33 to 36 third parties in different disputes.69 

B. Amicus Curiae Submissions
The CPTPP does not directly mention the term “amicus curiae.” Instead, Chapter 
28 of the TPP Agreement regulates the procedure for submitting written statements 
from non-governmental organisations. Unlike the WTO, where the panel is required 
in each case to develop a procedure for the submission of amicus curiae statements 
by non-governmental organisations, the CPTPP panel shall consider requests from 
non-governmental organisations located within the territory of the disputing parties 
to submit views that may be critical in assessing the parties’ arguments.70 The WTO 
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DSU does not regulate taking such applications into account. Rather, the procedure 
is, to a great extent, based on the previous decision-making practice by the WTO 
panels and Appellate Body. Nevertheless, due to its broad powers to control this 
process, namely, the creation of rules of procedure, the Appellate Body retains its 
right to consider ‘unsolicited’ opinions that it deems relevant to a dispute.71

Ronald S. Soto, Permanent Representative of Costa Rica to the WTO, called 
such statements ‘unsolicited’ in his report, which also delineates differences in the 
views of developing and developed countries on such statements.72 As the CPTPP 
partner countries, Japan and Malaysia have repeatedly opposed amicus curiae briefs 
to the WTO. Japan has stated that WTO member countries should determine the 
procedure for considering amicus curiae briefs through amending the WTO DSU.73 
The presentation of amicus curiae briefs and their use by the panels and Appellate 
Body in the decision-making process is controversial. On the one hand, the body 
exercising justice should have the right to receive complete information on the 
dispute, because such submissions can contribute to consideration of the dispute 
not only from the perspective of its direct participants, but from that of other interest 
groups who may convey different facts from those presented by the parties.74 On 
the other side, as Astrid Wiik points out, because there are no special agreements 
establishing ethics or professional duties for amici curiae, they bear no liability for 
submitting possibly wrong facts on the matter.75 

Amicus curiae submissions can cause problems for developing countries, 
because they often do not possess the same institutional and legal resources as 
developed countries. Amicus curiae briefs within the framework of the WTO 
can neither reference legal issues and requirements not cited in disputing parties’ 
statements (in such cases, they are rejected), nor be used to release the disputing 
party from its burden of proof. Nevertheless, neither the WTO nor the CPTPP limits 
the number of such submissions, which, in the case of the CPTPP, may pose an 
even greater burden on the panel.

C. Transparency of Proceedings
Under the CPTPP, all hearings are open to the public unless parties to the dispute 
agree otherwise.76 Each party to a dispute within the framework of the CPTPP must 
take all possible measures to quickly release its written statements in English to the 
public domain, written versions of oral statements, and written answers to questions 
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asked by the CPTPP panel during the proceeding, unless parties to the dispute 
agree otherwise or when such information is confidential. The Rules of Procedure 
under Chapter 28 of the CPTPP clarify the transparency of meetings, indicating 
that the meeting can be broadcasted via electronic communication to facilitate 
access.77 Furthermore, the panels can use electronic means of communication such 
as videoconferencing while carrying out their work.78 The CPTPP demonstrates 
its focus on compliance with modern realities, treating scientific and technological 
progress as integral. This focus is noticeably distinguished from the WTO procedure 
in which all hearings are closed to the public unless parties to the dispute agree 
otherwise.79 At the request of disputing parties, there are precedents when the panels 
and Appellate Body have held open sessions.80 However, public hearings within the 
WTO do not imply an online broadcast and attending open hearings of a dispute 
requires physical presence in Geneva. 

The introduction of electronic means at different stages of a dispute settlement 
is an important innovation. Broadcasting allows civil society to attend and study 
proceedings regardless of their financial and physical limitation. The Covid-19 
pandemic brings a possibility of broadcasting proceedings for panels to use 
videoconferencing. While countries close their borders and impose national 
lockdowns, the use of videoconferencing could be the only way to continue work 
and make decision. This issue was also raised at the WTO DSB on December 18, 
2020, where some WTO members expressed their intention to discuss virtual panel 
hearings to ensure prompt settlement of disputes.81  

VII. Temporary Measures for the Withdrawal 
        of the Inconsistent Measure  

The enforcement of recommendations and rulings as determined by judicial bodies 
within bilateral and multilateral trade agreements, including the WTO, remains a 
significant issue in the multilateral trade system. The injured party to a dispute must 
rely on the good faith of the wrong-doing party or use coercive measures, which 
often involve restricting imports and thus negatively impacting its own economy. In 
terms of losses incurred, the most indicative case of this issue is EC - Hormones82 
in which, by 2009, the EU suffered losses valued at USD 250 million per year 
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from countermeasures applied by the US and Canada.83 Developing countries 
can experience this loss more significantly in cases requiring the suspension of 
concessions towards developed countries.

Both the CPTPP and the WTO mechanisms compensate for damages suffered 
or for the suspension of concessions as temporary protective measures against 
non-performance of the violating party within a reasonable time. Concerning the 
suspension of concessions, the CPTPP remains relatively consistent with the rules 
established under Article 22.3 of the WTO DSU. Under Article 22 of the WTO 
DSU, compensation is voluntary usually involving reducing tariffs by the party 
in breach of its obligations rather than paying a monetary refund. For example, 
lowering duties on any product of interest to the claimant’s export can serve as 
compensation. Including this provision on financial compensation in the WTO 
DSU was raised several times during the Doha Round, but has not been developed 
further.84

In turn, the CPTPP provides financial compensation to the injured party in the 
amount of half of the value lost as a result of the unfair practice of the other party 
to the dispute.85 This amount can also be made as a contribution to a special fund 
established by the parties to the dispute for further trade liberalisation between them 
by removing trade barriers or to help the party to the dispute fulfil its obligations 
under the CPTPP. 

The provision on the payment of monetary compensation is not novel for 
economic associations that regulate dispute settlements between their parties. Most 
often, the terms of monetary compensation can be found in RTAs to which the 
US is a party. Over the past decade, a similar provision was included in the trade 
agreement between the European Union, Colombia, and Peru86 and the economic 
partnership between Japan and Mongolia.87 Thus, the CPTPP is currently the only 
trade agreement among its partner states that provides financial compensation. 
This CPTPP provision differs from the WTO dispute resolution system in that the 
DSU does not regulate conditions for financial compensation. As the possibility of 
receiving financial compensation increases, developing countries are willing to use 
the CPTPP mechanism instead of the WTO since such a measure seems to provide 
a more tangible gain than a mere “symbolic victory at the WTO.”88



143

CWRCPTPP Dispute Settlement Mechanism

VIII. Conclusion

Chapter 28 of the TPP Agreement does not offer a completely new mechanism for 
state-to-state dispute settlement. Instead, it is based on the mechanism provided for 
by the WTO DSU, including provisions on the use of reports of the WTO panels 
and Appellate Body. Furthermore, the mechanism within the CPTPP appears rather 
week, for example, in terms of the lack of institutional support to the panels. Due to 
the exemptions under the CPTPP Agreement, moreover, several provisions cannot 
become the subject of a dispute between partner countries.

Still, the CPTPP regulates the areas of trade not covered by the Marrakesh 
Agreement, such as e-commerce, environmental protection, and labour, which 
cannot be resolved under the WTO DSU. In addition, the CPTPP mechanism 
extends to disputes when there is a mere intention by the partner country to introduce 
certain measures in violation of its obligations under the CPTPP. In the latter case, 
partner countries will have no choice but to initiate a dispute under Chapter 28 of 
the TPP Agreement.

Given the large number of bilateral and multilateral trade agreements in place 
between CPTPP partner countries at the time of signing the TPP Agreement, the 
partners were unable to develop a mechanism other than “fork on the road” clause 
to avoid potential conflicts of jurisdictions in terms of limiting parallel or sequential 
consideration of disputes between partner states. As noted above, the rule is neither 
strict, nor enforced by any other conditions, so that it allows disputing parties to re-
litigate the dispute within the WTO mechanism. 

Due to the current crisis of the WTO Appellate Body, various studies have 
suggested that the WTO members who also participate in RTAs may opt for the 
RTA-established dispute settlement mechanisms rather than the DSU. Two disputes 
have already been initiated by the EU within the Free Trade Agreement with Korea 
and the Association Agreement with Ukraine, even though both disputes could be 
submitted to the WTO.89 The CPTPP should increase transparency at all stages of 
proceedings and expand access to third parties and amicus curiae briefs, although 
the latter continues to be criticised by developing country members of the WTO. 
In addition, the CPTPP innovates its proceedings such as electronic broadcasting 
and videoconferencing, which are not provided for by the WTO DSU. The CPTPP 
also provides financial compensation to the injured party which may become an 
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essential element of the mechanism, as it might help specific industries that suffered 
losses due to either the measures introduced by the disputing state or the duration 
of a dispute. 

Even the novel issues introduced by the CPTPP are not absolutely new at their 
core, as they were already discussed within the WTO through different stages of its 
existence. However, their inclusion in an RTA (CPTPP) may signify that parties are 
ready to use them in practice. The lack of practice of these innovative approaches 
within the CPTPP mechanism to date makes it difficult to decide whether the 
CPTPP will succeed.   
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