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Over the past decade, the backlash against investment arbitration has become worldwide 
and correspondingly the investment treaty reform has been undertaken at multiple levels. 
In this context, a multilateral investment agreement (“MIA”) has been called for as a 
global effort to address the global backlash. Arguably, the current condition for a MIA 
might be more favorable than before, as the interests of developed countries and developing 
countries have changed. After examining the need of a MIA for the global backlash, this 
paper attempts to explore China’s recent practice in this aspect, including that (1) China’s 
changing interest in outward foreign direct investment and investment treaty practice reflect 
the changing landscape of international investment law; (2) the 2016 G20 under China’s 
presidency achieved the Guiding Principles for Global Investment Policymaking; and (3) 
China has joined to work on a multilateral framework on investment facilitation at the WTO. 

Keywords: Global Backlash, Multilateral Investment Agreement, G20 Guiding Principles, 
Multilateral Framework on Investment Facilitation  

China and WTO Review

*       This article is fully revised and updated version of my paper (Is a Multilateral Investment Treaty 
Needed?) presented in the Conference organized by The World Trade Institute of the University 
of Bern (June 19, 2017) and the Asian Institute of International Financial Law of the University of 
Hong Kong (Oct. 20, 2017). All the websites cited in this article were last visited on August 7, 2019.

**  Ph.D. candidate at Faculty of Law of The University of Hong Kong. LL.B. (ECUPL), LL.M. 
(Leeds). ORCID: https://orcid.org/0000-0002-7757-7866. I would like to thank my supervisor, 
Professor Chin Leng Lim, and Professor Manjiao Chi, Sheng Zhang, Peng Wang and Ji Ma for 
their valuable comments on an earlier draft of this article. All errors are my own. The author 
may be contacted at: junqingchao@hotmail.com/Address: Room 425, Cheng Yu Tung Tower, 
The University of Hong Kong, Pokfulam Road, Hong Kong.



270

Junqing ChaoCWR

I. IntroductIon

The existing international investment regime is mainly built on a ‘spaghetti 
bowl’ of over 3,322 international investment agreements (“IIAs”), 2946 of which 
are bilateral investment treaties (“BITs”) and 376 of which are treaties with 
investment provisions (“TIPs”).1 No multilateral agreement exists to regulate 
foreign investment, even though many attempts were made in history. In recent, 
there has been a shift from bilateral investment treaties (“BITs”) to regional IIAs, 
which, to some extent, is a reaction to those failed multilateral attempts.2 Such 
an international investment regime, since the early 2000s, has experienced a 
‘legitimacy crisis.’3 In particular, investment arbitration has generated widespread 
criticism, from not only academic writings and NGOs, but also more importantly 
governments. A significant number of countries, ranging from the United States 
(“US”), Canada and Mexico to Bolivia, Ecuador, Venezuela, South Africa, 
Indonesia, and Australia, have expressed their discontent with investment 
arbitration. The backlash against investment arbitration has become worldwide.4 

As a response, many countries have formulated and refined their investment 
treaties, such as the 2012 US Model BIT and 2015 Indian Model BIT.5 The 
European Union (“EU”) has also been working on its investment approach under 
its agreement negotiations. Furthermore, the investment treaty reform has also 
been undertaken at the bilateral, regional and multilateral levels. However, the 
current multilateral reform effort is deemed insufficient, as it has mainly focused 
on the procedural aspect.6 Therefore, some commentators and international 
organizations have called for a multilateral investment agreement (“MIA”) in 
recent, arguying that the current condition is ripe mainly due to the changing 
interests of developing and developed countries.7 On this point, divergent views 
have also been expressed,8 but overall we are seeing the revival of the interest in 
establishing multilateral investment rules under the global backlash. 

For China, its outward FDI has dramatically increased over the past decade 
and its role in international investment law has changed from merely a capital 
importer to both a capital importer as well as exporter. In 2017, China was the 
second largest capital importer and meanwhile the third largest capital exporter, 
with 136 and 126 billion of dollars of inward and outward FDI, respectively.9 
This change has a crucial bearing on China’s investment treaty practice. The 



271

CWRMIA & China

case of China might be able to serve as an example for the changing landscape of 
international investment law. Moreover, China has participated in the conclusion 
of the Guiding Principles for Global Investment Policymaking at the 2016 G20 
and the establishment of a multilateral framework on investment facilitation at the 
WTO. 

This research attempts to examine the global backlash against investment 
arbitration from the perspective of the need of a MIA and explore China’s recent 
practice in this aspect. This paper is composed of seven parts including Introduction 
and Conclusion. Part two will review the failed multilateral investment agreement 
attempts in the history. After examining the global backlash and the investment 
treaty reform, Part three will discuss the need of a MIA for the global backlash. 
Part four will then examine China’s changing interest in outward FDI and 
investment treaty practice. Parts five and six will explore China’s practice in the 
Guiding Principles for Global Investment Policymaking achieved at the 2016 G20 
and the multilateral framework on investment facilitation promoted at the WTO. 

II. MultIlateralIsM In InvestMent treaty-MakIng

Early in 1948, an attempt was made in the Havana Charter to establish a 
multilateral investment agreement. Article 12 of the Havana Charter addressed 
international investment for economic development and reconstruction, stating 
that: “Members also undertake, upon request, to participate in negotiations for 
bilateral and multilateral agreements on the subject of investment.”10 But the 
Havana Charter finally did not enter into force. During the 1970s, the debate over 
the regulation of foreign investment took place at the United Nations (“UN”), as 
reflected in the 1974 Declaration on the Establishment of a New International 
Economic Order and in the 1974 Charter of Economic Rights and Duties of 
States.11 As a result, negotiations were started for the UN Code of Conduct on 
Transnational Corporations. At that time, developed countries were the main 
sources of foreign investment and naturally wished to maximize investment 
protection, while developing countries, as the recipients of foreign investment, 
focused on their regulatory space to pursue public policy objectives.12 The challenge 
thus was to bridge these different interests and find a right balance between the 
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rights and obligations of transnational corporations and the host state.13 It turned 
out that this challenge was huge and the negotiation ended in 1993. 

For the UN Code of Conduct on Transnational Corporations, it was argued 
that the real negotiation indeed lasted till the early 1980s and one of the reasons 
for its failure was the conclusion of BITs during that period.14 The BITs usually 
focused on the protection of foreign investment and the establishment of an 
effective dispute settlement mechanism, which were in the interest of developed 
countries. Although the first BIT was concluded in 1959 between Germany and 
Pakistan, there were 381 BITs by the end of 1980s.15 An increasing number of 
BITs offered effective protection for foreign investment and later even promoted 
investment liberalization.16 Subsequently, the 1990s witnessed the dominance of 
neo-liberalism and the proliferation of BITs. Developing countries concluded a 
large number of BITs with developed countries to compete for foreign capitals. 
The number of BITs reached 2067 by the end of 2000.17 During this period, 
another attempt was launched at the Organization for Economic Co-operation 
and Development (“OECD”) to establish a multilateral agreement on investment 
(“MAI”). 

The negotiation on the MAI began in 1995. The idea was to draft an investment 
agreement among the OECD countries and then allow developing countries to 
accede to the agreement.18 The MAI, based on the existing BITs, aimed for the 
“high standards for the liberalization of investment regimes and investment 
protection” and the “effective dispute settlement procedures.”19 It was believed that 
the time was ripe and the negotiation was just a ‘technical process.’20 However, the 
Draft MAI, once released, provoked widespread criticism. After the withdrawal of 
France in 1998, the OECD had to discontinue the MAI negotiation. Subsequently, 
the venue for establishing multilateral investment rules was moved to the World 
Trade Organization (“WTO”).21 

Many attributed the failure of the OECD MAI to the opposition of the NGOs.22 
The NGOs criticized the increase of investor rights and were concerned about the 
environmental and labor issues.23 The underlying issue, as Kobrin pointed out, 
was “a general anxiety about globalization” and what followed the failed OECD 
MAI were Seattle WTO protests in 1999.24 Another opposition came from some 
developing countries, notably India, Pakistan and Malaysia, for their exclusion 
from the MAI negotiation.25 Except for the political context, it cannot be ignored 
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that the OECD countries themselves could not reach a consensus on many 
substantive issues, such as national treatment, performance requirement, indirect 
expropriation, environmental and labor issues, cultural exception and investor-
state dispute settlement (“ISDS”).26 The United Nations Conference for Trade and 
Development (“UNCTAD”) noted that the difficult issues for the MAI negotiation 
“touched upon a whole range of domestic concerns” and that a certain degree of 
flexibility should be given to the host states to pursue their own national policy 
objectives.27 

At the WTO, investment, as one of the ‘Singapore Issues,’ was not successfully 
included in the Doha Round agenda at the Cancun Ministerial Conference in 
2003.28 The failure at the WTO was mainly attributed to the conflict of interests 
between developed and developing countries.29 It was revealed that the EU, Japan 
and Korea promoted to include all four Singapore issues, but this was opposed by 
many developing countries.30 The US was more interested in market access rather 
than generalized principles.31 The challenge returned to the North-South divide. 
Interestingly, in the next year, the US and Canada released their 2004 Model BITs 
with an aim to rebalance the interests of foreign investors and the host states.32 
The rebalancing practice was subsequently undertaken by an increasing number of 
countries under the global backlash against investment arbitration. 

III. global backlash and InvestMent treaty reforM

The 2004 US Model BIT and the 2004 Canadian Model BIT were a result of the 
North American Free Trade Agreement (“NAFTA”) backlash against investment 
arbitration. Since the late 1990s, three NAFTA states were increasingly discontent 
with the expansive interpretations of investment provisions by tribunals, and in 
July 2001 issued an Interpretation Note to clarify and reaffirm the meanings of 
some provisions.33 In particular, an international rule was set as a roof for fair 
and equitable treatment (“FET”) and full protection and security (“FPS”).34 This 
clarification responded to awards like Pope & Talbot v. Canada, where the tribunal 
interpreted the FET standard as “additive to the requirements of international 
law.”35 It was also clarified that a violation of other NAFTA obligations could not 
constitute a violation of the FET obligation, in response to awards like S. D. Myers 
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v. Canada, where the tribunal determined that the breach of the national treatment 
provision “essentially establishes a breach of Article 1105” [minimum standard 
of treatment].36 Furthermore, the Interpretation Note reaffirmed that nothing in the 
NAFTA prevented parties from “providing public access to documents submitted 
to, or issued by” a tribunal,37 for the public concern over the transparency of 
arbitral proceedings.38  

The Interpretation Note had a great impact on the formulation of the 2004 US 
Model BIT. The clarifications on the FET and FPS discussed above were copied 
by the minimum standard of treatment provision of the 2004 US Model BIT. 
Furthermore, the 2004 US Model BIT not only clarified other substantive issues, 
such as indirect expropriation, but also improved the ISDS process, including 
arbitral transparency.39 For indirect expropriation, an Annex was included for 
its definition, determination as well as exception.40 It stated: “Except in rare 
circumstances, non-discriminatory regulatory actions by a Party that are designed 
and applied to protect legitimate public welfare objectives, such as public health, 
safety, and the environment, do not constitute indirect expropriation.”41 It is also 
worth mentioning that some social concerns raised by the NGOs were addressed. 
The 2004 US Model BIT required that the host state should not lower the 
environmental and labor standards to attract foreign investment.42

Notwithstanding, the backlash against investment arbitration spread all over 
the world. In 2007, Bolivia denounced the International Center for the Settlement 
of Investment Disputes (“ICSID”) Convention, followed by Ecuador in 2010 
and Venezuela in 2012. South Africa and Indonesia decided to terminate their 
investment treaties in 2012 and 2014 respectively. South Africa’s decision was 
based on its three-year BIT review.43 Indonesia’s termination practice was mainly 
attributed to the Churchill Mining v. Indonesia.44 In 2010, Australia joined the 
backlash declining to include investor-state dispute settlement provisions in the 
future investment treaties.45 This was perhaps due to the Philip Morris v. Australia 
in which Australia’s Tobacco Plain Package Act was challenged.46 

The criticisms over investment arbitration are focused on both substantive and 
procedural aspects. It is argued, for example, that: arbitral tribunals still enjoy 
too much discretion in interpreting investment treaties;47 there is a systematic 
bias in favor of foreign investors;48 investment treaties lack provisions governing 
the obligations of foreign investments;49 the ad hoc tribunal system leads to 
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inconsistent law;50 there is a conflict of interests among arbitrators;51 and so forth. 
Some studies even doubt whether the conclusion of investment treaties plays a 
role in attracting foreign investment.52 More importantly, it has been questioned 
whether the current investment treaty and arbitration regime constrains the 
regulatory space of the host state, especially after the Argentinian crisis and the 
2008 financial crisis.53 

Under the global backlash, except for the radical reactions, many countries 
have chosen to reformulate their investment treaties and rebalance the protection 
of foreign investment and the right of states to regulate. The US initialed another 
round of BIT review in 2009 and then released a new 2012 Model BIT.54 The EU 
has formulated the investment approach under its agreement negotiations with 
other countries and has recently proposed an investment court to replace investor-
state arbitration.55 In 2015, India released a new Model BIT with many changes 
responding to the specific investment arbitrations India experienced, such as White 
Industries v India.56 China was not involved in investment arbitration until 2007, 
but an earlier attempt to clarify indirect expropriation could be found in the 2006 
China-India BIT.57 In the rebalancing practice, Chinese BITs have learned much 
from the US treaty practice. The refinement of Model BITs is considered by the 
UNCTAD as the national level of the investment treaty reform.58 In fact, the whole 
treaty reform has been undertaken at multiple levels. 

At the bilateral and regional levels, countries have been involved in a 
number of agreement negotiations, in particular three mega-regional agreement 
negotiations of the Comprehensive and Progressive Agreement for Trans-Pacific 
Partnership (“CPTPP”), the Transatlantic Trade and Investment Partnership 
(“TTIP”), and the Regional Comprehensive Economic Partnership (“RCEP”). 
The bilateral and regional agreement negotiations could provide countries with 
an opportunity to review the reform jointly and collectively.59 The UNCTAD 
noted that, despite the overlap and inconsistency, these regional agreements could 
undertake “more efficient and widespread reform” and even “harmonize and 
consolidate existing investment rules.”60 Some, for example, believed that the 
CPTPP and the RCEP had the potential to lead to the harmonization of investment 
rules in the Asia-Pacific region.61 Additionally, both Latin America and Africa 
have prepared their regional centers for the settlement of investment disputes.62  

As to the bilateral and regional investment agreements, Sauvant and Ortino 



276

Junqing ChaoCWR

argued that they could not address the challenges of international investment 
regime.63 The backlash against investment arbitration is a global phenomenon, 
which needs to be addressed at multilateral and plurilateral levels.64 However, the 
current multilateral reform effort has mainly concentrated on the investor-state 
dispute settlement. For example, the 2014 UNCITRAL Rules on Transparency in 
Treaty-based Investor-State Arbitration could address the arbitral transparency.65 
The ICSID has also modernized its rules and regulations. Furthermore, the EU has 
recently proposed a multilateral investment court project and Canada and Vietnam 
have already joined the project. Despite these progresses, more work may need to 
be undertaken at the multilateral level.

In fact, many commentators and international organizations have called for 
a multilateral investment agreement in recent.66 They argued that the current 
condition for the establishment of multilateral investment rules may be more 
favorable than before, mainly because the landscape of international investment 
has changed.67 In 2003, when the investment was dropped from the Doha Round 
agenda, the outward FDI from developing countries only accounted for less than 
10 percent of the world outward FDI flows.68 However, in 2017, around one third 
of the world outward FDI flows was from developing countries.69 This means 
that developing countries now may tend to view IIAs from a capital exporter 
perspective. At the same time, developed countries have started to consider their 
interests as a capital importer.70 The 2004 US Model BIT is an example in point. 
The changing interests of both developing and developed countries may be able to 
deal with the traditional North-South conflict.71 

Apart from the potential convergence of interests, a large number of investment 
agreement negotiations, especially the mega-regional agreement negotiations, 
could serve as a basis for the negotiations on a multilateral investment agreement.72 
It was even argued that some important agreements could lead to the convergence 
of investment rules, with four features of promoting investment liberalization, 
clarifying investment protection provisions, and improving the investor-state 
dispute settlement including some social provisions.73 Thirdly, the multilateral 
investment court proposed by the EU could help to advance the multilateral 
reform.74 The EU did not mention a multilateral investment agreement in the court 
project, but the multilateral investment court, as the UNCTAD noted, could benefit 
from multilateral investment rules.75 Despite these favorable conditions, it has 
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been questioned whether a multilateral investment agreement was able to address 
the global backlash against investment arbitration and whether a multilateral 
investment agreement was desirable and feasible in the real world.76 

Many have argued that the WTO is a desirable platform for creating a 
multilateral investment agreement, especially given the close link between trade 
and investment.77 But they also have admitted that it may be different for the 
WTO members to start a negotiation on multilateral investment rules at present.78 
The Doha Round has been processed slowly and the WTO members have turned 
to their bilateral and regional agreement negotiations. Therefore, it has been 
suggested that “an MIA would have to be a plurilateral agreement within the 
framework of the WTO and not a universal one.”79 At the WTO, a plurilateral 
investment agreement could be undertaken in a manner similar to the Trade in 
Services Agreement.80 Alternatively, the discussion could be launched at the 
plurilateral level, such as the G20, to “assess the desirability and feasibility” of 
a plurilateral investment agreement and “go further and give overall political 
guidance.”81 Other suggested platforms include the UNCTAD, the OECD, the UN, 
World Bank, the Asia-Pacific Economic Cooperation and the Asian Infrastructure 
Investment Bank.82

In sum, the investment treaty reform has revived the public interest in 
establishing multilateral investment rules. A multilateral investment agreement has 
been called for as a global effort for addressing the global backlash. The North-
South conflict, which mainly contributed to the failed multilateral attempts, could 
be addressed by the changing interests of developed and developing countries. In 
fact, the changing landscape of international law could be reflected by China’s 
changing interest in outward FDI and investment treaty practice, which will be 
examined in detail below. 

IV. chIna’s InvestMent treaty PractIce

Following the adoption of the ‘Open Door’ policy, China signed its first BIT 
in 1982 with Sweden.83 The launch of the BIT program aimed at offering an 
international legal insurance to attract foreign investors to invest in China.84 
Therefore, China’s first and second generation BITs, concluded from 1982 to 
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1997, were drafted from a capital importer perspective and presented a conservative 
approach.85 For example, a restrictive investor-state dispute settlement provision was 
included only allowing that “a dispute involving the amount of the compensation 
for expropriation” could be submitted to international arbitration.86 Such a 
provision has been interpreted differently in investment arbitration jurisprudence. 
A narrow reading allows tribunals to determine the disputes involving the amount 
of compensation for expropriation, while, under a broad reading, not only the 
amount issue, but also other issues related to expropriation could be determined.87 
Two readings have both been adopted in China’s investment arbitration practice.88

Furthermore, under the first and second generations, no national treatment or 
only ‘best endeavor’ national treatment was provided to foreign investors.89 This 
could be attributed to China’s regulatory framework for FDI. Three laws, including 
the Sino-Foreign Equity Joint Venture Law, the Sino-Foreign Contractual Joint 
Venture Law, and the Wholly Foreign Owned Enterprises Law, were established 
for three forms of foreign invested enterprises.90 Foreign investments were also 
guided by the Catalogue for the Guidance of Foreign Investment Industries 
(hereinafter Catalogue) under three categories of ‘encouraged,’ ‘restricted,’ and 
‘prohibited.’91 It is worth mentioning that during this period the Code of Conduct 
on Transnational Corporation was negotiated at the UN. Sauvant observed that 
China “maintained a low profile” in the negotiations.92 

From 1998, Chinese BITs changed its approach from ‘conservative’ to ‘liberal,’ 
thereby entering into the third generation. One of the biggest changes was that all 
kinds of investment disputes could be submitted to international arbitration under 
the third generation.93 Although foreign investors were required to “go through 
the domestic administrative review procedures” before international arbitration, 
but this requirement would not prevent foreign investors from the access to 
international arbitration.94 Furthermore, a qualified national treatment, subject to 
local laws and regulations or to non-conforming measures, was also provided, but 
was only limited to the post-establishment stage.95 Foreign investments needed to 
be approved by the Chinese government on a case-by-case basis. But China’s FDI 
regime was liberalized and the numbers of the restricted and prohibited measures 
in the Catalogue were decreased.96 Overall, China’s third generation BITs were 
regarded as conforming to “what can be considered as standard treaty practice in 
approximately 2500 BITs worldwide” in all major aspects.97 
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Many commentators attributed China’s changing BIT approach to its outward 
FDI.98 In 1998, the Chinese government adopted a ‘Go Abroad’ policy to encourage 
Chinese companies to invest in foreign countries. The protection of overseas 
investment thus became a consideration for Chinese BITs. However, the rationale 
for this changing approach should not be limited to this. At the time, China was 
still in the need of foreign investment. As stated above, during the 1990s, many 
developing countries concluded a large number of BITs to compete for foreign 
capitals. China did not wish to lag behind and “felt urge to further liberalize the 
regime.”99 The focus of China’s FDI policy had been changed from quantity to 
quality until 2006.100 

The year 1998 witnessed the release of the OECD MAI draft. As discussed 
above, the MAI draft generated criticism from the NGOs for the social concerns 
and from developing countries for the exclusion of negotiations. China participated 
in the MAI negotiation as an observer. After analyzing the MAI draft, Chinese 
scholars argued that the investment liberalization and protection standards in the 
MAI were too high for China.101 Subsequently, when investment was discussed 
at the WTO, there was a heated debate among Chinese scholars as to whether 
China should support the establishment of a multilateral investment agreement. 
Opponents argued that there was no need of a MAI for China, because China did 
not mainly rely on the BITs to attract foreign investment.102 The WTO investment 
attempt, as discussed above, failed mainly due to the North-South conflict. 
Afterwards, the EU proposed a plurilateral approach towards investment.103 This 
proposal gained support from the US, Japan and Korea, but was opposed by 
Canada, New Zealand and many developing countries including China.104 

However, China’s outward FDI has increased sixfold over the past decade, 
from USD 18 billions (2007) to USD 124 billions (2017).105 Meanwhile, China’s 
inward FDI has experienced a tremendous increase from USD 76 billions to USD 
136 billions during this period of time.106 As discussed above, China now has 
become both a capital importer and exporter. China’s outward FDI is expected to 
grow in the next years in the light of the “One Belt One Road” initiative. In fact, 
in 2016, China became a net capital exporter, with USD 134 billion and USD 
196 billion inward and outward FDI, respectively.107 China’s changing role in 
international investment has had a crucial bearing on its investment treaty practice. 

In 2013, China accepted pre-establishment national treatment and a negative 
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list approach under its BIT negotiation with the US.108 Subsequently the Shanghai 
Free Trade Zone (“FTZ”) was established to test how to reform China’s trade and 
investment laws for future treaty negotiations.109 In recent years, the Shanghai 
FTZ has simplified the approval procedures for foreign investment and published 
several versions of the negative list. More importantly, in 2019, a new foreign 
investment law was approved by the Chinese government for “the convergence 
of China’s foreign and domestic investment regimes.”110 Article 4 of the new 
Foreign Investment Law provides that foreign investors should be granted pre-
establishment national treatment on the basis of a negative list approach.111 In 
the 2017 version of the Catalogue, the encouraged industries with shareholding 
requirements, the restricted industries and the prohibited industries were converged 
into one category named Special Administrative Measures for the Entry of Foreign 
Investment (Negative List).112 The number of special administrative measures was 
reduced from 63 to 48 in the 2018 version of the Catalogue.113  

In addition, Chinese investment treaties have been progressively rebalanced 
over the past decade. It has been observed that China’s rebalancing practice 
has learned from the US practice, especially the 2004 US Model BIT.114 More 
specifically, the FET and FPS are referred to customary international law or 
international law and several of the FET and FPS elements are listed as examples:115 
the definition and determination of indirect expropriation are clarified and an 
expropriation exception is included for legitimate public policy objectives;116 
several exception clauses are also included for preserving the regulatory space 
of the host state in terms of essential security, environment, tax, financial affairs, 
information and culture;117and the investor-state dispute settlement mechanism 
is improved.118 The arbitral transparency would be a problem for China, as it has 
only accepted to publish the arbitral awards in its investment treaties.119 

Judging from above, it seems that Chinese BITs will be entering into the fourth 
generation.120 It is likely that the fourth generation of Chinese BITs will provide 
pre-establishment national treatment on the basis of a negative list approach 
and rebalance the protection of foreign investment and the right of states to 
regulate. The emergence of the fourth generation is mainly due to the increase of 
China’s outward FDI.121 Other factors include China’s domestic reform and the 
rebalancing debate in international investment law.122 Against this background, 
the issue of China and a multilateral investment agreement has started to attract 
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public attention. It was explored whether the China-US BIT and China-EU BIT 
could have any implications for multilateral investment treaty making.123 It was 
also suggested that China should launch the discussions on multilateral investment 
rules at the 2016 G20.124  

In sum, China’s outward FDI interest and BIT practice have profoundly 
changed over the past decades, which could serve as an example for the changing 
landscape of international investment law. During this process, the issue of 
China and multilateral investment agreement has been a subject of debate. More 
importantly, in recent, China has participated in the promotion and establishment 
of multilateral investment rules at the G20 and the WTO. China’s recent practice 
will be examined below. 

V. g20 guIdIng PrIncIPles for global 
     InvestMent PolIcyMakIng

In 2016, China took the presidency of the G20 Summit and established a Trade 
and Investment Working Group. The Working Group was designed to discuss 
the implementation of the trade and investment commitments, the cooperation on 
trade and investment as well as other related issues.125 In 2016, the Working Group 
was co-chaired by China and Canada with the support of other BRICS countries 
and the international organizations, especially the UNCTAD.126 After more than 
ten rounds of negotiation, the G20 trade ministers agreed on the Guiding Principles 
for Global Investment Policymaking (hereinafter G20 Guiding Principles) in July 
2016, which were endorsed by the G20 leaders at Hangzhou Summit in September 
2016.127 

The non-binding Guiding Principles have three main objectives: (1) the 
creation of an open, transparent and conductive global investment policy 
environment; (2) the promotion of the coherence in national and international 
investment policymaking; and (3) the promotion of inclusive economic growth and 
sustainable development.128 The following issues are addressed: (1) the avoidance 
of investment protectionism; (2) the protection of investment, the transparency 
and coherence in investment rule making; (3) the right to regulate for legitimate 
public policy purposes, the promotion and facilitation of investment, responsible 
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business conduct; (4) and international cooperation on investment.129 Overall, 
four areas of investment are all covered: investment liberalization; investment 
promotion and facilitation; investment protection and dispute settlement.130 The 
G20 Guiding Principles is considered to be a landmark as the first consensus on 
global investment policymaking achieved among the various countries.131  

However, some commentators have noticed that several principles are too 
general and do not go into specific issues. For example, Principle III states:132  

Investment policies should provide legal certainty and strong protection to investors and 
investments, tangible and intangible, including access to effective mechanisms for the 
prevention and settlement of disputes, as well as to enforcement procedures. Dispute 
settlement procedures should be fair, open and transparent, with appropriate safeguards 
to prevent abuse. 

It can be seen that, except for the asset-based definition of investment, this 
principle does not go into other protection issues, such as national treatment, most-
favored-nation treatment and FET.133 This is also the case for dispute settlement. 
This principle emphasizes fair, open and transparent dispute settlement procedures, 
but does not address specific procedural rules and the type of dispute settlement 
mechanism.134 These ‘silences,’ in Zhan’s view, reflect that the G20 countries 
could not reach a consensus on specific investment treaty provisions.135 

On this point, a closer examination of the treaty practices of the G20 countries 
suggests that these countries, at least some of them, have different views as to the 
specific investment protection provisions. The clarification on the FET and FPS 
is a good example in point. More specifically, the US Model BIT, learning from 
the NAFTA experience, sets customary international law as the roof for the FET 
and FPS and includes an open list of the FET and FPS elements.136 The listed 
elements could not prevent tribunals from turning to other elements developed in 
investment arbitrations.137 The US clarifications on the FET and FPS have been 
learned by recent Chinese investment treaties, though they are included in different 
treaties.138 In contrast, a closed-list approach has been recently adopted by the EU 
and India. In the CETA, for example, several elements of the FET are listed for 
the tribunals’ consideration.139 The closes-list approach is said to respond to the 
growing expansive interpretations of the FET standard and aim to further enhance 
the control on tribunals.140 
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As to the investor-state dispute settlement, the US Model BITs have sought 
to fix the existing ISDS mechanism, including the regulation of arbitrators, the 
consolidation of relevant claims, the transparency of arbitral proceedings and the 
establishment of appellate mechanism.141 Roberts regarded the US as the loyalist 
to the ISDS reform.142 The EU, as a reformist, has recently proposed a multilateral 
investment court to replace investor-state arbitration.143 Judging from the treaty 
practice, China and India have worked on the improvement of the existing ISDS 
mechanism, but they, as Roberts argued, might be viewed as the undecided states 
under the reform.144 For India, its Model BIT imposes strict conditions on access 
to international arbitration.145 It remains to be seen whether China would join the 
multilateral investment court under its BIT negotiation with the EU. Apart form 
these practices, Brazil has promoted a dispute prevention mechanism,146 while 
South Africa now tends to employ domestic medication for resolving the investor-
state disputes.147 Given the continuing debate over the ISDS, the UNCITRAL has 
established a Working Group for the ISDS reform, seeking to identify the concerns 
over the ISDS and develop relevant solutions. 

Another example for the general language is Principle VI, in which 
governments reaffirm their right to regulate investment for legitimate public policy 
purposes.148 This reaffirmation corresponds to the investment treaty reform under 
the global backlash. In practice, some G20 countries have already included this 
reaffirmation in the preambles of their Model BITs. For example, the 2012 US 
Model BIT addresses the consistency of investment protection with other public 
policy objectives, including the protection of health, safety, and environment 
and the promotion of labor rights.149 The preamble of the 2015 Indian Model 
BIT reaffirms “the right of parties to regulate investments in their territory in 
accordance with their law and policy objectives.”150 The CETA goes further and 
includes a separate provision to address investment and regulate measures. After 
reaffirming the right to regulate to achieve legitimate public policy objectives, 
Article 8.9 of the CETA clarifies what does not constitute a breach of an obligation 
with respect to the modification of laws and the issue of renewal and maintenance 
of a subsidy.151 On this principle, it was revealed that the G20 countries tried to 
offer some examples for the legitimate public policy purposes but failed.152 In 
practice, the CETA and the 2012 Canada-China BIT go beyond the protection of 
safety, health and environment to protect cultural industries.153  
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The general language of the Guiding Principles reflects that the G20 countries 
have different interests in, or could not reach a consensus on, many specific 
investment issues. It was revealed that, during the negotiation, developed 
countries, notably the US, were more interested in investing abroad, high-standard 
investment liberalization, market access, non-discrimination and transparency.154 
In contrast, emerging economies, including India, Brazil and South Africa, focused 
more on attracting foreign investment, industrial security and development, and 
the regulatory space of the host state.155 The EU and China both sought for a 
balance between the protection and liberalization of foreign investment, and the 
right of states to regulate.156 Indeed, it was the general language that made the G20 
Guiding Principles possible.157 The specific investment issues could not be agreed 
at this stage. 

Overall, the G20 Guiding Principles could serve as a stepping stone towards 
the eventual establishment of multilateral investment rules.158 However, the 
general language of the Guiding Principles suggests that the G20 countries still 
had divergent interests in some specific investment issues. In this case, countries 
may need to turn to bilateral or regional agreements for a convergence. Sauvant 
observed that now key governments might not be interested in a multilateral 
investment framework, but wished to address their bilateral and regional 
agreement negotiations first.159 In fact, the bilateral and regional agreements, as 
discussed above, could form a basis for the multilateral negotiations on investment 
rules. 

In addition, some found that investment facilitation was less controversial 
than other three issues of investment liberalization, investment protection, and 
dispute settlement with the potential to be advanced.160 At the 2016 G20, a draft 
framework on investment facilitation, prepared by the UNCTAD, was submitted 
to the Trade and Investment Working Group.161 However, due to the lack of 
time, no concrete outcome was achieved in the end. The G20 trade ministers 
in their statement agreed to take actions to promote and facilitate international 
investment.162 Subsequently in the 2017 G20, Germany aimed for an investment 
facilitation package, which was, however, opposed by India, South Africa and 
the US.163 Fortunately, the discussion on investment facilitation was successfully 
advanced at the WTO. 
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VI. MovIng InvestMent facIlItatIon forward 
       at the WTO
Investment facilitation has started to attract public attention, especially after 
the adoption of the WTO Trade Facilitation Agreement. The UNCTAD, the 
OECD and the APEC have undertaken much work on this issue.164 A multilateral 
framework or an international support program for investment facilitation, as 
argued, could increase the FDI flows, especially those from high-income countries 
to developing countries.165 But there is no consensus of the definition and content 
of investment facilitation, so that the concept of investment facilitation is always 
confused with that of investment promotion.166 As stated above, the 2016 G20 and 
the 2017 G20 both launched the discussions on investment facilitation, but in the 
end no concrete outcome was achieved, due to the lack of time or the opposition 
of some countries. Subsequently, the discussion on investment facilitation was 
moved to the WTO. 

In April 2017, several countries, including Argentina, Brazil, China, Colombia, 
Hong Kong, Mexico, Nigeria and Pakistan (the Friends of Investment Facilitation 
for Development: “FIFD”) established an informal dialogue on investment 
facilitation for development at the WTO.167 This dialogue aimed at discussing 
the link between trade and investment, examining the existing good practices 
of the members concerning investment facilitation, as well as exploring the role 
of the WTO in advancing the investment facilitation discussions.168 At the same 
time, several proposals were submitted by Russia, China, Brazil and Argentina 
respectively concerning the possible elements of investment facilitation for the 
WTO members’ consideration.169 

As discussed above, investment was once included as one of the ‘Singapore 
issues’ for the Doha Round, but was finally dropped from the agenda at the 2003 
Cancun Ministerial Conference. Many contributed this failure to the opposition 
of developing countries who argued that investment was beyond the scope of 
the WTO negotiations.170 However, today, developing countries propose the 
investment facilitation dialogue at the WTO. One of the concerns remains that 
investment is not part of the WTO negotiation agenda, but today the close linkage 
between trade and investment is being increasingly recognized.171 The opponents 
have also argued that an investment facilitation framework would constrain the 
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countries’ ability to regulate investment and even questioned the actual benefit 
developing countries could get from the framework.172 

One may wonder why these developing countries propose an investment 
dialogue presently.173 First, it has been recognized among these countries that 
investment has a close linkage with trade, especially under the global value 
chain.174 At the joint communication from the FIFD, it was stated that the proposal 
of the dialogue was based on the consideration of “the increasing the inter-
linkage between trade and investment, their mutually reinforcing role in fostering 
global development and inclusive income and the growing interest in this area 
in the WTO.”175 Second, these developing countries have become the top among 
important capital exporters. In 2017, China, Hong Kong, and Russia were the 
third, fifth and eleventh largest capital exporters.176 A multilateral regime for 
investment facilitation would be in the interest of these countries.177 Third, these 
developing countries still need the FDI for economic development. According to 
the UNCTAD, developing countries are in the need of the FDI of USD 2.5 trillion 
for the 2030 sustainable goal.178 The Chinese delegation, Zhang Xiangchen, in his 
speech held that for the purpose of attracting FDI, except for opening the market, 
countries could also promote investment facilitation.179 He added that investment 
facilitation, different from investment liberalization, investment promotion and 
investment protection, did not seek to change the level of liberalization, but instead 
improve the attractiveness of the existing open areas for foreign investment.180 

In December 2017, the informal dialogue on investment facilitation was tabled 
at the 11th WTO Ministerial Conference. Eventually 70 countries (41 countries 
and the EU) agreed on a joint ministerial statement on investment facilitation 
for development in which they called for “beginning structured discussions with 
an aim of developing a multilateral framework on investment facilitation.”181 
As a response, Brazil submitted a draft investment facilitation agreement in 
January 2018.182 Subsequently in March 2018, the first constructed discussion on 
investment facilitation was launched at Geneva. It was reported that India was 
rethinking its position on the investment facilitation issue.183 

In the joint ministerial statement on investment facilitation for development, 
it was reaffirmed that the discussions should not deal with the issues of market 
access, investment protection, and investor-state dispute settlement.184 It is further 
agreed that the framework should include the right of states to regulate for public 
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policy objectives.185 This should be able to address one of the concerns mentioned 
above. Moreover, three elements of the framework are listed for the discussion, 
including (1) improving “the transparency, predictability of investment measures”; 
(2) streamlining and speeding up “administrative procedures and requirements”; 
and (3) enhancing “international cooperation, information sharing, the exchange 
of best practices, and relations with relevant stakeholders, including dispute 
prevention.”186 The listed three elements are addressed in the proposals submitted 
by Russia, China, Argentina and Brazil. In this regard, Brazil’s draft investment 
facilitation agreement below China’s proposal will be examined to explore how 
China views these three elements of investment facilitation with other countries’ 
proposals and draft agreement considered. 

As for the transparency of investment measures, China’s proposal addresses 
two issues: the publication of laws and regulations and the comment on proposed 
laws and regulations. Specifically, it is firstly stated that the laws and regulations 
related to investment should be made available to the public and the enquiry points 
should be established to respond to the enquiry about these laws and regulations.187 
Secondly, to a possible extent, opportunities should be provided to comment on the 
drafts or amendments of the laws and regulations related to investment.188 These 
two issues are also addressed in the proposal of Argentina and Brazil and Brazil’s 
draft agreement.189 It is worth mentioning that the comment opportunities are 
not addressed in the IIAs until recently, especially in the US Model BITs.190 The 
existing Chinese investment treaties do not address the comment opportunities, but 
the Shanghai FTZ has worked on this issue for the China-US BIT negotiation.191 

When it comes to the efficiency of administrative procedures, China’s proposal 
provides that the licensing and qualifications requirements and procedures relating 
to investment should be streamlined.192 If the application is incomplete, not only 
opportunities should be given to supply the information, but also the additional 
information should be specified.193 It is further suggested that the institutional 
cooperation and coordination among domestic regulatory authorities should be 
fostered, including establishing “a one-stop approval institution.”194 On this point, 
Russia, Brazil and Argentina proposed a single electronic window.195 Brazil’s 
draft agreement specified that the single electronic window would serve as “a 
single entry point for the submission of all documents required” concerning the 
investment activities of the admission, establishment, acquisition and expansion.196 
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Except in rare cases, these documents should not be subsequently required “by any 
agency or regulatory body by other means.”197 

Thirdly, these proposals and the draft agreement almost all address the special 
and differential treatment for developing and least-developed countries and the 
investors’ corporate social responsibilities.198 In recent, responsible business 
practice has started to be addressed in the IIAs, which was consolidated by 
the G20 Guiding Principles. Principle VIII takes a soft approach referring the 
corporate social responsibilities to “international best practices and applicable 
instruments of responsible business conduct and corporate governance.”199 As to 
the treaty practice, for example, the 2013 China-Tanzania BIT at the preamble 
encourages investors to respect corporate social responsibilities.200 The Brazil’s 
model investment agreement also encourages investors to achieve “the highest 
possible level of contribution to the sustainable development” and lists “several 
voluntary principles and standards for a responsible business conduct.”201 

VII. conclusIon

Historically, several attempts were made to establish multilateral investment rules, 
but all of them failed for some reasons. Today, we are seeing the revival of the 
interest in establishing multilateral investment rules. The case for a multilateral 
investment agreement is made in the context of the global backlash against 
investment arbitration. Although the investment treaty reform has been undertaken 
at the various levels, some still feel that a multilateral investment agreement is 
needed as a global effort to address the global backlash. Supporters argue that 
the current condition may be more favorable than previous, as the interests of 
developed and developing countries have been progressively converged. In 
fact, the changing landscape of international investment could be reflected by 
China’s changing outward FDI interest and BIT practice. In recent, China has 
joined the discussions on and the promotion of multilateral investment rules at 
the G20 and the WTO. The 2016 G20 Guiding Principles have the potential to 
serve as a stepping stone for the eventual establishment of multilateral investment 
rules. However, their general language suggests that the G20 countries may not 
be able to reach a consensus on some specific investment issues at the current 



289

CWRMIA & China

stage. The establishment of a multilateral investment agreement is a long process. 
The investment facilitation, as a less controversial issue, has been successfully 
advanced at the WTO. The 70 WTO countries have committed to developing a 
multilateral framework on investment facilitation, but how such a multilateral 
framework will be crafted remains to be seen. It also remains to be seen what role 
China will play in this process in the future. 
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