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I. INTRODUCTION

The effectiveness of corruption control is part of the important criteria for
measuring the modernity of a country. Modern countries have actively established
more effective corruption governance systems. In 2012, the 18th National
Congress of the Communist Party of China “clearly put forward new goals and
requirements for a sound legal system and scientific and effective governance of
corruption.”l A series of reform of the country’s political system - an improvement
in the power supervision system, the establishment of the rule of law in the
operation of power, and a modernization of state governance - is the only way
to curb the corruption. In 2017, the 19th National Congress of the Communist
Party of China further clarified that there is a need to “deepen the symptoms and
root causes and ensure that the cadres are correct, the government is honest, and
politically clear” and “strengthen restrictions and supervision on the operation
of power and put power under the control of the system.”2 This marks China’s
entering into a new period of struggling against corruption. Focusing on the
structural renewal of the corruption supervision system, China has opened up the
“second battlefield” of national corruption governance legislation; promoted the
transformation of the state’s corruption governance from ‘resulting’ to “portal” and
process governance; and improved the ability of the country to control corruption.
These have been the principal contents of anti-corruption legislation in the latest
corruption governance in China.’

The outstanding problems of China’s original supervision system are as
follows: 1) the scope of supervision is too narrow; 2) anti-corruption forces are
scattered; and 3) the specific duties are not enough centralized. After the reform
of China’s monitoring system, the following were established: 1) supervision
objective as to achieve full coverage of all public officials exercising public power;
2) integration of forces such as administrative supervision departments, corruption
prevention agencies and procuratorial organizations investigating corruption and
bribery, dereliction of duty, and prevention of duty crimes; 3) the supervisory
committees at all levels as the specialized agencies that exercise the functions of
the state’s supervision.

In view of the drawbacks of the traditional corruption governance system, such
as decentralized supervision, constricted scope of supervision, and insufficient
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supervisory capabilities, in November 2016, China deployed pilot projects to
reform the monitoring system in Beijing, Zhejiang and Shanxi.* As a “major
political system reform that has a bearing on the overall situation,” the reform of
the national monitoring system involved the adjustment of the state power system.
The focus was on placing the decentralized supervisory power in the Supervisory
Committee and on performing the allocation and operation of its power within the
current constitutional framework. Through this approach, a systematic upgrade of
the “Chinese Model” of the corruption governance system was achieved. In March
20, 2018, on the basis of summarizing the experience of the reform pilot area, the
first meeting of the 13th National People’s Congress passed the Supervision Law
of the People’s Republic of China (hereinafter The Supervision Law: “SLPRC”)
and established the legal basis for the operation of the supervisory system.5

The enactment of the Supervision Law is tantamount to upholding the unity
of inner-party supervision and state supervision. Inner-party supervision is the
supervision of all party members, especially party cadres. State supervision is the
exercise of supervision over all public officials who exercise public power: “80%
of civil servants and over 95% of leading cadres are communists in China.” This
not only established the internal consistency of supervision within the party and
the state, but also determined the inevitability of the integration of supervision
within the party and the supervision of the state. This kind of supervision system
that unites the two organically has distinctive Chinese characteristics.

This research will scrutinize the recent developments in China’s anti-corruption
in the period of Xi Jinping, as mainly reflected by the Supervision Law of the
People’s Republic of China, through an analysis of Chinese laws and official
documents. This paper aims to shed some light on the latest underlying changes
in Chinese law and politics. Furthermore, it will strongly propose that China’s
anti-corruption legislation should be interpreted from multiple perspectives and
aspects.

This paper is composed of five parts including Introduction and Conclusion.
Part two will discuss the content of the Supervision Law. Part three will present
the basic characteristics of the Supervision Law. Part four will highlight the
disputes and tasks of the Supervision Law on human rights protection issues and
the supervision of power.
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II. THE CONTENT OF THE SUPERVISION LLAW

The Supervision Law consists of nine chapters with 69 articles, including general
principles, supervisory authorities and their responsibilities, scope and jurisdiction
of supervision, supervisory authority, monitoring procedures, international
cooperation against corruption, supervision of supervisory authorities and
supervisors, and legal responsibility and supplementary provisions.

A. The Guiding Ideology and Leadership System of Supervision Work

The Supervision Law was adopted to uphold and strengthen the centralized and
unified leadership of the Communist Party of China in anti-corruption work. The
leadership of the Communist Party of China in the national supervision work shall be
adhered to; Marxism-Leninism, Mao Zedong Thought, Deng Xiaoping Theory, the
Theory of Three Represents, the Scientific Outlook on Development, and Xi Jinping
Thought on Socialism with Chinese Characteristics for a New Era. In this regards,
a centralized, unified, authoritative and efficient national supervision system with
Chinese characteristics shall be established.”

B. Supervision Principles and Guidelines

1. Principles

Supervisory commissions shall independently exercise supervisory power in
accordance with the law, free from interference by any administrative organization,
public organization or individual. Supervisory organizations shall, in handling duty-
related violations or crimes, cooperate with judicial organizations, procuratorial
organizations, and law enforcement organizations, with mutual checks. Where the
supervisory organization requires assistance in its work, the relevant organizations
and entities shall assist in accordance with the law, depending on the requirements
of the supervisory orgamization.8

2. Guidelines

The supervisory work of the state shall strictly conform to the constitution and
laws; take facts as the basis and laws as the criterion; equally apply laws to all
parties; and guarantee the parties’ lawful rights and interests. Equal consideration
shall be paid to power and responsibility; strict supervision shall be conducted;
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punishment shall be integrated with education; and leniency shall be combined
with severi‘cy.9

C. Formation and Duties of the Supervisory Committee

1. Formation
The National Supervisory Commission is created by the National People’s
Congress responsible for the supervision work nationwide. The National
Supervisory Commission comprises one chairman, several vice-chairmen, and
several members. The chairman is chosen by the National People’s Congress
and the vice-chairmen, and members are appointed or removed by the Standing
Committee of the National People’s Congress, as proposed by the Chairman of
the National Supervisory Commission. The term of office of the Chairman of the
National Supervisory Commission is similar to the term of the National People’s
Congress. The Chairman of the National Supervisory Commission shall serve
no more than two consecutive terms. The National Supervisory Commission is
accountable to the National People’s Congress and its Standing Committee and
accepting their supervision.10

Supervisory commissions at various local levels are made by the people’s
congresses at the corresponding levels and are responsible for the supervision
work within their respective administrative regions. Supervisory commissions
at various regional levels are composed of one chairman, several vice-chairmen,
and several members. The chairman is chosen by the people’s congress at the
corresponding level. Vice-chairmen and members are appointed or removed by
the standing committee of the people’s congress at the corresponding level, as
proposed by the chairman of the supervisory commission. The term of office
of the chairmen of supervisory commissions at various regional levels is as
good as that of the people’s congresses at the corresponding levels. Supervisory
commissions at various regional levels are accountable to the people’s congresses
at the corresponding levels and their standing committees and to supervisory
commissions at the immediate higher levels. They accept their supervision.“

2. Duties

A supervisory commission shall, in accordance with the provisions of the
Supervision Law and relevant laws, perform the duties of supervision,
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investigation and disposition as follows:

1) It shall provide integrity education to public officials and conduct supervision and
inspection of municipal officials’ performance of functions in accordance with the

. . . C . .13
law, impartial exercise of power, clean administration, and moral integrity.

2) It shall conduct investigations of duty-related violations and crimes such as suspected
corruption, bribery, abuse of power, neglect of duty, power rent-seeking, tunneling,

. .. . 14
practices of favoritism and falsification as well as waste of state assets.

3) It shall, in accordance with the law, make decisions on government sanctions against
public officials who violate any law, hold liable leaders who fail to perform their
functions in an effective manner or neglect their duties and responsibilities, transfer
investigation results on suspected duty-related crimes to people’s procuratorates for
examination and initiation of a public prosecution in accordance with the law, and

. . e . . . 15
offer supervisory suggestions to the entities in which supervisory objects work.

D. Full Supervision of All Public Officials Exercising Public Power

Supervisory organizations shall conduct supervision of the following public
officials and relevant personnel as follows:

1) Civil servants of organizations of the Communist Party of China, organizations
of people’s congresses and their standing committees, people’s governments,
supervisory commissions, people’s courts, people’s procuratorates, organizations
of the Chinese People’s Political Consultative Conference (CPPCC) Commissions
at all levels, organizations of democratic parties and associations of industry and
commerce, and personnel managed, mutatis mutandis, by the Civil Servant Law of
the People’s Republic of China."®

2) Personnel engaged in public affairs of organizations managing public affairs upon
authorization by laws or regulations or lawful entrustment by state organizations.17

3) Managers of state-owned enterprises.18

4) Personnel engaged in management in public entities in education, scientific research,
culture, health care, and sport, among others.lg

5) Personnel engaged in management at basic-level self-governing mass organizations.20

6) Other personnel who perform public duties in accordance with the law.”"
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E. Endowing the Supervisory Organization with the Necessary Authority

It is stipulated that the supervisory authority may take measures such as interviews,
interrogations, inquiries, freezes, searches, retrievals, seizures, inspections and
appraisals in the investigation of illegal and duty crime.”

Where the person under investigation is suspected of corruption, bribery,
neglect of duty, malfeasance in office, or any other serious duty-related violation
or duty-related crime and where the supervisory organization has obtained
some facts and evidence on the violation or crime but needs to conduct further
investigations into important issues, after examination and approval by the
supervisory organization in accordance with the law, the person may be detained
at a specific place under any of the following circumstances: the person is involved
are major or complicated; the person may escape or commit suicide; the person
may make a false confession in collusion or forge, conceal or destroy evidence;
and/or the person may commit any other conduct that obstructs investigation. The
supervisory organization may, in accordance with the provision of the preceding
paragraph, detain any person who is suspected of giving bribes or committing any
joint duty-related crime. The setup, management and supervision of detention places
shall be governed by the relevant provisions of the state.”

If the supervisory authority needs to make technical investigations, obtain
general information, or restrict exit measures, it shall go through strict approval
procedures and submit it to relevant agencies in accordance with 1regulati0ns.24

F. Regulatory Monitoring Procedures

Strict stipulations are put in place for the supervision, investigation, and disposal of
work procedures, including the handling of reports or records; the management and
disposal of problem clues; the decision to initiate investigations; procedures such
as searches and seizures that require full audio and video recording of interrogation
and important evidence collection work.”

The following are the procedures for the retention of measure. The adoption
of a detention measure by a supervisory organization shall be decided upon
collective research by leaders of the supervisory organization. The adoption of a
detention measure by a supervisory organization at or below the level of a district
city shall be reported to the supervisory organization at the immediate higher
level for approval. The provincial supervisory organization that decides to take
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the detention measure shall report it to the National Supervisory Commission
for retardation. Detention shall not exceed three months. Under particular
circumstances, the supervisory organization may extend the detention once for no
more than three months.”

If a supervisory organization at or below the provincial level takes the detention
measure, the extension shall be reported to the supervisory organization at the
immediate higher level for approval. If the supervisory organization finds the
detention measure inappropriate, it shall remove the measure in a timely manner.
When the supervisory organization takes the detention measure, it may, when its
work so requires, request the assistance of the public security organization. The
public security organization shall provide assistance in accordance with the law.”’

After the detention measure is taken against the person under investigation,
the entity where the detained person work and his or her family member shall
be notified within 24 hours, except under circumstances where evidence may be
destroyed or forged, the testimony of a witness may be interfered with, a false
confession may be made in collusion, or the investigation may otherwise be
affected. After the circumstances that affect the investigation disappear, the entity
where the detained person works and his or her family member shall be notified
immediately. The supervisory organization shall guarantee the food, drink, rest
and security of the detained person and provide medical services. Interrogation
time and length shall be reasonably arranged for the interrogation of the detained
person. Interrogation records shall be also signed by the interrogated person after
their reading.28

G. Supervision of Supervisory Organizations and Inspectors

1. Supervision of the People’s Congress

The supervisory organizations should accept the supervision of the people’s
congress and its standing committee at the same level. The standing committee
of the people’s congress at all levels shall listen to and consider the special
work reports of the supervisory organizations at the same level and organize
the law enforcement inspection. Also, the people’s congresses or their standing
committees shall be composed of people at the present level. When holding a
meeting, the Congress and its Standing Committee may, in accordance with the
procedures prescribed by law, ask questions or inquiries about relevant issues in
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. . 29
the supervision work.

2. Strengthening self-supervision

In line with the Chinese Communist Party’s disciplinary inspection authority
overseeing the rules of discipline work, effective practices have been actually
raised to legal norms. It stipulates the systems for inquiries, cases of interrogation,
intervening reports and registration of records, supervision of supervisors,
management of desensitizing periods, resignation of supervisors, and restrictions
on employment after retirement. At the same time, a system of complaints and
accountability for the misconduct of the supervisory authority and its staff is
provided.30 It also clearly stipulates that supervisory organizations should openly
monitor work information according to law and accept democratic supervision,
social supervision, and public opinion supervision.31

3. Clear mechanism for mutual coordination and supervision

If the supervisory organizations of the people’s procuratorate, after reviewing the
cases transferred from the supervisory authority, believe that additional verification
is necessary, they shall return them to the supervisory authority for additional
investigation. The case may be supplemented by investigations if there is a case
for non-prosecution stipulated by the Criminal Procedure Law. The decision of
non-prosecution shall be made according to law upon the approval of the people’s
procuratorate at the next higher level.” When the supervisory authority collects,
fixes, reviews, and applies evidence, it should be consistent with the requirements
and standards of evidence for criminal trials.”

4. Clarification of the legal responsibility of the supervisory authority
and its staff

If the supervisory authority and its staff members violate any of the nine types of
behaviors, such as the occurrence of security accident or the concealment, failure
to report, improper disposal, improper handling, etc., the responsible persons shall
be dealt with according to the law.” The Supervision Law also provides: Where
any supervisory organization or any of its functionaries infringes upon the lawful
rights and interests of any citizen; or legal person or any other organization in the
exercise of functions and powers that causes any damage, state compensation shall
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be made in accordance with the law.”

II1. Basic CHARACTERISTICS OF THE SUPERVISION LAw

The purpose of the Supervision Law is to fix the centralized and unified leadership
mechanism of the Chinese Communist Party on anti-corruption work through
national laws; to establish a centralized, unified, authoritative and efficient national
supervisory organization; and to work together with the Communist Party’s
disciplinary inspection authority to implement the party.

The internal supervision and state supervision and the party’s disciplinary
inspection and state supervision are organically unified; the ability and level
of anti-corruption use of the law and the system are further enhanced; constant
deterrence is strengthened; incorruptible control system is firmly in place; and the
self-consciousness that cannot be avoided in corruption is enhanced. Compared
with the previous monitoring laws in China, the characteristics of China’s
monitoring laws mainly focus on the inspection system of disciplinary inspections,
the responsibilities and tasks of disciplinary inspections, the inspection and
investigation measures of disciplinary inspections, and the characteristics of the
Supervision Law.”

A. New Changes in the Disciplinary Inspection System:
Centralized, Authoritative and Efficient

Article 2 of the Supervision Law stipulates on a clear-cut basis the insistence and
strengthening of the CPC’s centralized and unified leadership on anti-corruption
work. This will help the party committees at all levels be more confident and
lawful in leading the Commission to conduct anti-corruption laws in accordance
with the law. While waiting for work, it took up the political responsibilities of
administering the party in a strict and governing state of affairs according to law.
This is a different law that, following the amendment of the Chinese Constitution,
emphasizes the thinking of Xi Jinping’s leadership era. It also insists that the
leadership of the Communist Party be included as a guiding ideology.37

According to the Supervisory Law, the Supervisory Commission is a specialized
agency that is exercised by the People’s Congress to carry out the functions of
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national supervision. It is accountable to the People’s Congress and supervised
by the National People’s Congress. It strengthens the supervisory function of
the National People’s Congress as the organization of state power and broadens
the people’s supervision power. This approach embodies a people-centered
concept. According to the CPC Central Committee’s plan to deepen the reform
of the national supervisory system, simultaneously, the National Supervision
Commission and the Central Commission for Discipline Inspection will initially
co-handle the work. They must first directly accept the leadership and supervision
of the Party Central Committee and submit it to the Committee. Report work must
be accountable to the Party Central Committee. This system is unique in the world.
Such centralized, unified, authoritative and highly effective anti-corruption system
with Chinese characteristics is embodied in the following aspects:

1. Leadership System

Under the direct leadership of the Party Committee, the Supervisory Committee
is fully responsible for the Party Central Committee or the Local Party Committee;
exercises supervision power on behalf of the Party and the State; and monitors the
full coverage of all public officials implementing public power. It is neither an
administrative agency nor a judicial agency to achieve the Party’s leadership
over the country’s supervision, but a political institution that realizes the self-
monitoring of the Party and the State.”

The Supervisory Committee and the discipline inspection commission jointly
manage the office and implement a set of working mechanisms; represent the two
agencies; and serve to provide discipline inspection and supervision. They are
both disciplinary organizations and law enforcement agencies which organically
enforce the ruling party and the state law enforcement agencies. Through
collaborative efforts, China has integrated the older decentralized administrative
supervision, corruption prevention, and anti-corruption forces of the procuratorial
agencies to achieve a centralized and unified leadership system, resources,
strength, and means of anti-corruption work. The leadership system is highly
consistent.”

The Supervisory Commission is an anti-corruption organization with Chinese
characteristics. It is both a party organization and a state institution. Its supervisory
power exercised by the law is no longer a simple superposition of anti-corruption,
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administrative supervision, and corruption prevention functions but is directly led
by the Party. Next, on behalf of the party and the state, it not only investigates
the illegal acts committed by all people who exercise public power, but also
investigates their official crimes. Its functional jurisdiction is clearly distinct from
that of the judicial and law enforcement agencies.40

When exercising jurisdiction, the Supervisory Commission shall report to the
Party Committee at the same level for important matters. The National Supervision
Commission shall lead the work of the local supervisory committees at various
levels. The superior Supervisory Committee shall lead the work of the lower-level
supervisory committees and the local supervisory committees at various levels
for which the committee is responsible. Party committees at all levels represent
the most direct and effective supervision of the leadership of the supervisory
committee.”’

For establishing the organization, the Supervisory Committee created by the
National People’s Congress should be responsible to the people’s congresses
and their standing committees and accept their supervision. It is in line with
the people’s government, the people’s courts, and the people’s procuratorates,
forming the “one government, one committee, one court and one procuratorate”
state power structure. The Supervisory Committee independently exercises the
power of supervision according to law and is not interfered with by administrative
agencies, social organizations and individuals.”

B. The New Requirements of the Supervisory Committee’s Duties
and Tasks: “Two Rulers” and “Dual Duties”

1. Disciplinary Inspection Commission

The Communist Party of China stipulates that the Disciplinary Inspection
Commission is the party’s internal supervision agency that performs the duties of
supervision, discipline, and accountability in accordance with party rules and party
discipline.43 The Party organizes and completes the maintenance of the party’s
statutes and other party rules and that checks the party’s line." At the same time,
the Disciplinary Inspection Commission assists the Party committee to promote
the three main tasks comprehensively; strictly manage the party; strengthen
party style construction; and organize and coordinate anti-corruption work. The
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Supervision Law stipulates that the Supervisory Commission has a particular duty
organization to exercise the supervisory function of the state. It performs the “three
duties of supervision, investigation and disposal”45 in accordance with the laws and
regulations of the constitution and organizes the supervision of all public officials
exercising public power in accordance with the Supervision Law, the investigation
of illegal and duty crime, and the construction of a clean government and anti-
corruption. The main task is focused on corruption, which is the safeguarding of
the dignity of the constitution and the law."

Under this system, the Disciplinary Inspection Commission and the Supervision
Commission jointly work and perform supervision and discipline accountability,
supervise the investigation and disposition of “double responsibilities.” Both apply
the party constitution discipline and constitutional laws and “two regulations.”
Discipline inspection and supervision organizations must not only review
violations of disciplines, but also enforce the law to investigate the problem of job
violations and duty crime. They must consider both the factors of discipline and
the content of the law, relying on discipline inspection, expansion supervision and
judicial convergence.

2. Coordinating “Two Rulers”

The rule of discipline stipulated by the party constitution is to strengthen the
supervision within the party; adhere to the strict discipline in law and discipline
before law; use discipline to control party members and cadres; and maintain the
advanced nature of the party. The “rules of the law” stipulated in the constitution,
the Provisions Law and related laws and regulations are designed to supervise the
public officials who do not meet the party’s supervision or who do not apply the
discipline of the executive party. Their primary purpose is to put public power
under the control of the system.

3. Implementing “Dual Duties"”

The Discipline Inspection Committee and the Supervisory Committee would
overlap. Eighty percent of the civil servants and more than ninety-five percent of
the leading cadres in the country are party members and there are intersections
in service, both in the Discipline Inspection Committee and the Supervisory
Committee. At the same time, the Supervision Law keeps the “good party
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members” in the ‘prisoner’ clear zone, while the Supervision Law controls the
broad field between “good public servants” and ‘prisoners’ and prevents the small
mistakes of party members and public officials from developing into catastrophes
and prevents good people from becoming bad or corrupted. Ultimately, the law
ensures that the power granted by the people is not abused.

C. New Changes in Investigative Measures of the Supervisory Committee:
Using Lien to Replace “Two Regulations (X{#1)”"

While the Supervision Law clarifies the three major duties of supervision,
investigation, and disposal of the supervisory organizations, it stipulates that the
supervisory organizations may exercise their own interviews, interrogations,
inquiries, freezes, recalls, seals, seizures, searches, inquests, inspections; the 12
specific investigation measures, such as appraisal and retention, as well as three
other measures that require strict approval procedures; technical investigations
that require other agencies’ assistance in their completion; and overnight passes
and restrictions on exit.” As a key measure of the authority of the supervisory
authority, the indwelling is the only measure among the 12 investigation measures
that limits the freedom of a person, replacing the “two regulations” with a lien;
realizing the combination of party rules and state law; and trying to solve the
problem of the rule of law and the standardization of anti-corruption investigation
measures. Lien measures are both a tool for combatting corruption and a double-
edged sword. Improper use can also hurt innocent people and infringe human
rights. Therefore, the Supervision Law has refined the application conditions,
approval procedures and the rights protection of a lien.”

1. The specific conditions for the strict application of the lien

Where the person under investigation is suspected of corruption, bribery, neglect
of duty, malfeasance in office, or any other serious duty-related violation or duty-
related crime, and the supervisory organization has obtained some facts and
evidence on the violation or crime but needs to conduct further investigations into
important issues, after examination and approval by the supervisory organization
in accordance with the law, the person may be detained at a specific place under
any of the following circumstances: 1) The circumstances of the case in which the
person is involved are major or complicated; 2) The person may escape or commit
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suicide; and/or 3) The person may make a false confession in collusion or forge,
conceal or destroy evidence; and 4) The person may commit any other conduct
that obstructs investigation. The supervisory organization may, in accordance with
the provision of the preceding paragraph, detain any person who is suspected of
giving bribes or committing any dual duty-related crime. The setup, management
and supervision of detention places shall be regulated by the pertinent provisions
of the state.”

2. A strictly retained approval process

The adoption of a detention measure by a supervisory organization shall be
approved upon collective research by leaders of the supervisory organization.
The adoption of a detention measure by a supervisory organization at or below
the level of a district city shall be reported to the supervisory organization at the
immediate higher level for approval. The provincial supervisory organization that
decides to take the detention measure shall report it to the National Supervisory
Commission for retardation.”

3. Time limits for a strict lien

The detention time shall not exceed 3 months. Special circumstances may be
extended once, but the extensive time shall not exceed 3 months, and the report
shall be submitted to the supervisory organization at the next higher level for
approval.53 That is, the duration of the lien must not exceed 6 months, which
can be compared with the time limit of China’s Criminal Procedure Law for the
investigation and detention of up to 7 months and maximum 20 months. The
definite and strict detention period helps protect the lawful rights and interests of
the detained persons.

D. Procedural Law and Organizational Law

The Supervision Law stipulates the organization and functions of the Supervisory
Committee, as well as the specific procedures for monitoring work. In Chapter 11
(Supervisory Organizations and Their Duties), the Supervision Law stipulates that
“the State Supervisory Committee is formed by the National People’s Congress
and is responsible for national supervision.”54 “The State Supervisory Committee
consists of the director, the deputy director and the members of the committee,
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and the director is the National People’s Representative. The deputy director and
members of the committee shall be nominated and removed from the Standing
Committee of the National People’s Congress by the deputy director and member
of the National People’s Congress.” The local level Supervisory Committee
is formed by the people’s congress at the local level and is responsible for the
supervisory work in the Administrative Region.55

The Supervision Law is the organization law of supervisory work, which
specifically stipulates the nature of the supervisory organizations, the positioning
of the supervisory organizations, how to elect the director, the relationship with
other judicial law enforcement agencies, and who is responsible for whom being
supervised. This content belongs to the category of organization law. At the same
time, the Supervision Law confirms the supervisory authority and supervision
procedures of the supervisory organizations through a series of provisions. It
provides: “The supervisory organizations should carry out the work strictly
in accordance with the procedure and establish the working mechanism of
dealing with, investigating, and hearing each other’s coordination and mutual
restrictions.””’

The Supervision Law is to govern the organization of supervisory work. It
specifies the nature of supervisory organs, the orientation of supervisory organs,
how to elect directors, the relationship with other judicial legislative and law
enforcement organs, and who is responsible and who is supervised. These contents
belong to the scope of organizational law. All of this content belongs to the
category of procedural law.”” The Supervision Law is both an organization and
procedural law. It lays down the organization and procedures of the supervisory
organization at the same time.”

IV. DisPUTES AND TASKS OF THE SUPERVISION LLAW

The concept and model of the rule of law in China simultaneously absorb the
concepts and systems of a legislature ruled by law, the rule of law and the
administration of the rule of law. Those build a multi-integrated political law to
govern the country, which is a mixed legal model based on interactive systems of
political parties and countries.” The Supervision Law is the first direct expression
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of the “political party’s rule of law.”® This pattern of governing power also raises
the issue of “who will supervise the higher power or supreme power” and how to
“realize human rights protection.”

A. Who Will Oversee the Supervision Committee?

Should the Disciplinary Inspection Commission of the Communist Party of China
and the state supervisory commission be a strong authority of the office of the
state? How should then it strengthen the supervision and restriction of the new
institutions? In the beginning of the legislation of the Supervision Law, “who
came to supervise the supervision committee” will be a critical issue that could not
be bypassed.

1. Supervision of the Party Committee

The Supervision Law stipulates that “the leadership of the Communist Party of
China over the national supervisory work shall be adhered to Marxism-Leninism,
Mao Zedong Thought, Deng Xiaoping Theory, the Theory of Three Represents,
the Scientific Outlook on Development, and Xi Jinping Thought on Socialism with
Chinese Characteristics for a New Era..”" The leadership itself includes education
and supervision. Under the leadership of the party committees at the same level,
the Supervisory Committee, under the leadership of the Party committee at the
same level, supervises all Party members and officials exercising public power and
public officials and conducts the investigation and disposal of illegal and illegal
crimes. This is a major embodiment of adhering to the party’s principle of managing
cadres and strengthening the overall leadership of the party. The principle of party
management of cadres is reflected not only in the cultivation, promotion and use
of cadres, but also in the education, management and supervision of cadres that is
in compliance with law and discipline. The Supervision Law takes the supervision
of the party committee as the primary supervision and leads the party’s leadership
throughout the whole process of supervision in all aspects.62

2. Supervision of the People’s Congress

According to the relevant provisions of the Supervision Law, the NPC’s supervision
of the Supervisory Committee is rich and varied in form. Regarding the appointment
and removal of personnel, the directors of the national and local supervisory
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committees are chosen by the national and local people’s congresses. The deputy
directors and members of the committee are nominated and removed from the
Standing Committee of the national and local people’s congresses at the national
and local levels.”

According to the particular nature of the inspection and supervision work and
the confidentiality of the cases, the supervisory organizations are not suitable
for reporting the work directly to the people’s congress, but they make reports
to the standing committee of the people’s congress at all levels and request the
consideration of a special work report of the supervisory organizations of the local
people’s congress and accept the law enforcement examination organized by the
standing committee of the people’s congress. In addition, the people’s formation
is replaced by the people’s congress. The representatives of the general assembly
or the standing committee may ask or inquire about the pertinent issues in the
supervision work in accordance with legal procedures when the NPC and its
Standing Committee meetings are held.”

3. Judicial supervision and supervision of law enforcement

According to the applicable provisions of the Supervision Law, anti-corruption
work is linked with checks and balances. The decisions are made by the supervisory
organizations after the investigation is subject to the supervision of the judiciary.
Some investigative measures also require the assistance of other law enforcement
agencies. The supervisory organization is in charge of the investigation of
a corruption case and the review of the investigation and prosecution of the
alleged job-related crime by the procuratorial agency. After a review by the
supervisory authority, if the procuratorial authority considers that a crime has been
ascertained and that the evidence is accurate and sufficient, the investigation shall
be pursued according to law. If criminal liability is deemed necessary, a decision on
the prosecution shall be made; if it is deemed necessary to make a supplementary
verification, the case shall be returned to the supervisory organization for
supplementary investigation and, if necessary, it may supplement the investigation
with one of its own; if it is considered that there is a case for non-prosecution
as prescribed by the Criminal Procedure Law, the case shall be handled by the
people’s procuratorate at the next higher level. This institutionally forms a working
mechanism for investigation by the supervisory commission, the prosecutor’s
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office, and court trial.”

4. Other external supervision

In the process of controlling the operation of power, external supervision is essential.
The Supervision Law establishes a system of complaints and accountability for
misconduct of the supervisory organizations and their staff. It clearly stipulates that
under specific circumstances, the investigated party and his or her close relatives
have the right to appeal against the relevant acts of the supervisory organizations
and their staff if the supervisory organizations and their staff do not perform
their duties and investigations in accordance with laws and regulations. If there
is harm to the lawful rights and interests of the investigated persons, those can
be supervised by way of accusation, complaint and so on.” At the same time, it
also stipulates that supervisory organizations should publicize information on
supervisory work according to law and accept democratic supervision, social
supervision and supervision by public opinion.67

5. Strict self-monitoring

In addition to the above comprehensive external supervision, the Supervision
Law highlights a very strict self-supervision. Chapter 7 of the Supervision Law
provides the “supervision of supervisory organizations and inspectors.” Also,
the additional chapters also stipulate the perspectives of strengthening internal
self-supervision. The Supervision Law clearly stipulates “the system of filing
reports on inquiries, cases of interrogation, and intercession of intercession,””
the avoidance of supervisors,69 the management of deprivation, the dismissal of
supervisors, the restrictions on the practice of retiring from employment, and the
accountability for major errors in the disposal of cases.” The supervision power
has been restricted by various procedures and measures, and internal supervision
has been strengthened with more stringent standards and measures.

6. The clear legal responsibility of supervisory authorities and their staff

Chapter 8 of the Supervision Law stipulates that the supervisory authority and
its staff members are responsible for any of nine types of violations, such as
the occurrence of a security accident in the case of a violation of regulations,
concealment, failure to report, inaccurate reporting, or improper handling after a
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security incident occurs. Responsible leaders and directly responsible personnel
are given legitimate treatment.” At the same time, the Supervision Law also
stipulates that the supervisory authority and its staff members exercise their power
and infringe upon the legitimate rights and interests of citizens, legal persons and
other organizations. If damages are caused, they shall be compensated by the
State according to law.” Through the abovementioned comprehensive external
supervision and strict internal oversight mechanisms and legal responsibilities,
the authority of the supervisory authority is placed under the control the system so
that the supervisory authority and its staff always perform their duties under strict
supervision and control to prevent the abuse of power.

B. How to Protect Human Rights?

The supervision work of the state shall strictly comply with the PRC Constitution and
laws, take facts as the basis and laws as the criterion, equally apply laws to all parties,
and guarantee the parties’ lawful rights and interests. Equal consideration shall be
paid to power and responsibility.73 Article 5 of the Supervision Law stipulates the
guiding ideology and guiding principles that should be applied in inspection work,
but there is no provision for “respecting and safeguarding human rights.” The PRC
Constitution stipulates that “the state respects and safeguards human rights.”74 Any
state organization exercising its functions and powers should follow the principles
of respecting and guaranteeing human rights stipulated under the constitution. The
Supervisory Committee is no exception. As far as the Supervisory Committee is
concerned, it needs more emphasis on the respect and protection of human rights
for the following the two characteristics.

First, in accordance with the provision of the Supervision Law, the Supervisory
Committee has overseen an extensive number of public officials exercising public
power. The number of objects supervised by the Supervisory Committee is quite
large. After the pilot reform in Beijing, Shanxi and Zhejiang, Beijing’s monitoring
target reached 997,000 people (787,000 more than before the reform); 1,315,000 in
Shanxi Province (530,000 more than before the reform); and 701,000 in Zhejiang
Province (318,000 more than before the reform).75 With the implementation of the
pilot reform of the supervisory system in the whole country, the monitoring target
has become the public servant who exercises public power over all the country’s
“eating of financial meals.”” After these people become the investigators, the

344



Supervision Law of China C W R

supervisory organizations should protect their legitimate rights as citizens.

Second, the functions of the Supervisory Committee have been extended to
the pursuit of duty crime. Therefore, the Supervisory Committee has been given
a series of powers and some strict investigative measures, such as interrogation,
search, seizure, lien, technical investigation and other investigation measures,77 to
ensure effective anti-corruption work. Under such circumstances, the power of the
Supervisory Committee must not be restricted under the principle of human rights
protection. The 2012 amended Criminal Procedural Law added the provision of
“respect for and guarantee of human rights,”78 which is a guiding principle of
whole criminal procedures. In the reform of the supervisory system, the power to
investigate duty crime by the procuratorial organization has been transferred to the
investigative power of the Supervisory Committee. Here, the one-sided thinking of
“turning power only and not transferring rights” should be avoided.

Third, the investigation of job-related crimes by the Supervisory Committee
should allow lawyers to intervene. The Supervision Law does not clarify the
problem of lawyers’ involvement in the investigation of job-related crimes.
This involves major questions on human rights protection as follows. 1) In
accordance with the Supervision Law, the supervisory organizations enjoy a
variety of measures, such as interrogation, inquiry, freezing, search, lien, technical
investigation and so on. Some measures are fairly severe. According to the
Supervision Law, detention time is usually three months, which can be increased
to 6 months if necessary.79 Although the lien is different from the term arrest, it is
essentially a compulsory measure to deprive citizens of personal freedom for a long
time. When conducting an investigation for any suspected major duty-related
crime such as corruption and bribery, the supervisory organization may perform
strict approval formalities to take technical investigation measures and assign them
to the relevant organization for execution according to relevant provisions.80 The
implementation of the technical investigation measures involves the private and
public interests of citizens; thereby easily infringing on the personal and property
rights of citizens. Under such circumstances, it is important to abide by the
procedural rule of law allowing lawyers to intervene. This is a basic requirement
to ensure procedural justice and civil rights.

2) In 1996, China amended the Criminal Procedure Law to allow the lawyer’s
intervention in advance to the investigation stage. In the 2012 amendment, the
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Criminal Procedural Law expanded and effectively guaranteed the litigation rights
of defense lawyers in criminal proceedings.81 Even if a criminal accused is suspected
of state security, terrorist activities and particularly serious bribery crime, the accused
still has the right to hire a lawyer for legal defense.” In reforming the supervision
system, fundamental human rights should not be ignored. The Supervision Law
should be compared with the Criminal Procedure Law, allowing lawyers to be
involved from the beginning or at the latest after the indwelling. Otherwise, this is
a substantial retrogression in the protection of rights.83

In general, lawyers are generally allowed to intervene if persons are deprived
of personal freedom or their property is searched. This is the international
norm: “No one shall be subjected to enforced disappearalnce.”84 In addition, the
detainee shall be entitled to defend himself or herself or to be defended by law in
accordance with the law.”

V. CONCLUSION

The Supervision Law is the only anti-corruption legislation to govern China’s
anti-corruption work. The purpose of the Supervision Law is to make up for
the inadequacy of China’s current supervisory system and institutionalize anti-
corruption. It is a combination of the party rules and national laws. For example,
‘dual regulations’ in the party rules and the “liberties” in the national law are the
‘detention’ in the judicial process as well as the direct embodiment and beginning
of party rule.

The power exercised by the Supervisory Committee is not within the constitutional
jurisdiction. The 2018 amendment of the PRC Constitution established new state
power structure that the government should exercise executive power; the courts
and the procuratorate should implement judicial power; and the Supervisory
Committee should supervise the power. All these powers, however, come from the
National People’s Congress.86 This power structure is completely different from
the separation of the three powers in western countries. It does not control power
through checks and balances for the realization of civil rights. That is, supervision
of power corruption is mainly achieved through the upper level of power,
which inevitably presents the dilemma of “who will supervise the Supervisory
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Committee or the higher power.”

The Supervision Law stipulates that ‘upholding’ of up to six months may
not explicitly provide for “places of detention” and “lawyer rights.” Nor does it
effectively link up with Chinese criminal laws, constitutions, and other regulations.
This raises concerns about the “human rights issues” and “procedural issues™ in the
Supervision Law. On November 7, 2017, the National People’s Congress released
a draft of the Supervisory Law for the first time and openly solicited opinions from
the public. Professor Chen Ruihua of Peking University, pointing out seven major
issues in the draft of the Supervision Law," asked: “Will it bring about progress in
the rule of law or will it lead to a retrogression in the rule of law?”™

In general, the Supervision Law is not only tantamount to important changes in
China’s anti-corruption legislation, but also a sign of great changes in the structure
of China’s state power. That is a change in China’s way of conducting governance,
which will have a profound influence on the future political and legal aspects of
China.
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