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The Framework Agreement for the ASEAN-China Free Trade Area was initiated in 2002.
1t is the first ASEAN Plus pattern free trade agreement in East Asia. To understand the
cultural and historical bonds between China and Southeast Asian States, and contemporary
Chinese regional political economy in building the ACFTA, this paper reviews the tributary
trade and ancient Chinese diplomacy between China and the neighboring States. The
primary purpose of this research is to show how the ACFTA is in the interests of all parties
in the course of China’s fast economic and political growth. The following article highlights
the ACFTA provisions by examining trading agreements in goods, services and investment
in the context of the corresponding WTO provisions. In the end, it suggests the possible
resolutions for achieving a win—win and interdependent ASEAN-China Free Trade Area.
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I. INTRODUCTION

“Preferential trading arrangements” have proliferated in many regions of the
contemporary international community. They have become accepted as the
second-best option after the Most Favoured Nations (“MFN”) rules under the
WTO framework. In East Asia, particularly, the mechanism of the ASEAN-China
FTAs, initiated in 2002, reflected widespread anxieties about the uncertainty of the
WTO trade negotiations that catalyzed the spread of ‘ASEAN Plus’ mechanisms.
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While China is shaping the China-ASEAN maritime cooperation, the parties to the
agreement have progressively liberalized trade in goods, services and investment
by signing a series of agreements that were launched by the first Framework
Agreement between the ASEAN and China (hereinafter ACFTA Framework).l
Statistics published by the Ministry of Commerce of the People’s Republic of
China (“PRC”) from 2000 to 2009 shows that the average annual growth rate in
goods trade was over 20 percent.2 Accordingly, China-ASEAN bilateral trade has
surged sharply from USD 54.77 billion in 2002 to USD 400.1 billion in 2012, with
an average annual growth rate of 22 percent.3

Under the ACFTA Framework, extensive economic and political cooperation
has been initiated, ranging from senior ministerial meetings to private business
exchanges.4 Chinese officials expected that the ACFTA would be the third
biggest world economic bloc in light of large consumption of a population of two
billion.” In 2009, the ASEAN finally became China’s third largest import market.’
Likewise, China is the third leading import market for the ASEAN after the EU
and the US.’

However, as China did not have a long tradition of pursuing her economic
and political interest through international law, building the ACFTA was the
first testing ground for her growing economic influence under the WTO. In the
ASEAN, many are skeptical of the ASEAN-China commerce, as statistics show
the trade deficits of China with the ASEAN in 2011, which was the second year
for completing the ACFTA among the ASEAN-6 and China, reached USD 22.63
billion® and China’s trade benefits from the ASEAN (USD 1.787 billion) was
considerably smaller than that of the ASEAN’s (USD 2.986 billion).9 These high
trade deficits indicate that the ACFTA is not a purely market-oriented trade policy,
but primarily a politically oriented FTA aiming at easing tensions in neighboring
overlapping and competing markets. 10

The primary purpose of this research is to show how the ACFTA is in
the interests of all parties in the course of China’s fast economic and political
growth. This paper is composed of seven parts including short Introduction and
Conclusions to discuss why China choose the ASEAN as its “first front’ in its
trade liberalization efforts and how the ACFTA is in the interests of all parties in
the course of China’s fast economic and political growth. Part two will explore
the historical, political and economic initiatives in building the ACFTA to show
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that ideology of “giving with a little taking” originating from the tributary trade
still characterizes current trade arrangement between the ASEAN and China.
While the ASEAN members benefited from generous terms of access to Chinese
markets, they have been guaranteed the security of a benevolent and harmonious
tributary interdependent with China. The following three parts of this article will
review the trading agreements in goods, services and investment to indicate how
the Party has incorporated and optimized the WTO provisions in the ACFTA. Part
six will assess the challenges and obstacles ahead in achieving a win—win situation
and interdependent ASEAN—China FTA in the process of East Asian regional
integration.

I1. BuiLpinGg THE ACFTA

The ACFTA is based on the traditional Chinese world order called ‘tribute
system,” which can be defined as “the Sino-centric hierarchy world order as
one in which China possessed the superior internal, central and higher power
based on its cultural and ethnic ascendancy, while dependent members of
China, who were attracted by the virtuous conduct of the Emperor of the Middle
Kingdom.”11 According to Professor Wang Tieya, the relationship between China
and its neighbors was not based on the concepts of sovereignty and equality of
international law, but was retained in the Confucian doctrine of benevolence and
obedience.”” In Wang’s view, the tribute system became a crucial institution and
a manifestation of the Chinese traditional world order.” It is also emphasized
that unlike modern Westphalian view of equality among sovereign States, the
tribute system was governed by diplomatic and political contacts and cultural
and economic relationships between two or more unequal asymmetric and
interdependent ‘superior/inferior’ political units."*

A. Similarity between the Tributary Rules and Essential Features

of the ACFTA
In fact, for most nations in Southeast Asia, tributary relations immediately entitled
all recipients profitable trade and rights of entry to the Middle Kingdom (China).15
Traditionally, tributary trade in Asia was a Chinese-essential international trade
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principle, which laid down the ancient ‘MFN’ rules in the Chinese order. The
rights of trade with local Chinese and the preferential free-duty trade policy were
openly and indiscriminately granted to the tribute envoy and merchants from the
tribute ship at Beijing and at all frontiers."® Most importantly, any imports in the
tributary ship and any imperial gifts in return would be exempt from tax.” Thus,
merchants could enjoy the trading privileges conferred by the Chinese court and
were even entitled to the right of exchange of its own non-tributary goods in the
Chinese market."

There are thus similarities between the unilateral and generous tributary rules
and a tentative contemporary Chinese MFN principle in pursuing political rather
than economic ends. From the sketch of the Sino-centric history of trade above,
it reflects that China has been under the shadow of “giving with little taking”
of ancient Chinese benevolent trade patterns in the ACFTA shown at the Early
Harvest Programme (“EHP”) and the China—Hong Kong Closer Economic
Partnership Agreement (“CEPA”).19 Ewing-Chow points out that the EHP of the
ACFTA can be seen as a ‘unilateral gift” offered by China to the ASEAN in which
China agreed on the concessional tariff reductions on agriculture products and
preferential treatment on 130 manufactured goods. By offering special treatment
and development assistance for Cambodia, Laos, Myanmar and Vietnam
(“CLMV?), the extension of the WTO benefits to the non-WTO members of the
ASEAN, as well as the “WTO-plus’ liberalization™ of the ASEAN exports to
China, enabled the Association to be “the first explorer” in seeking opportunities
from the Chinese market.”' Additionally, the ASEAN and China have extended
FTAs beyond the traditional WTO sectors to incorporate broad sectors of
intellectual property, trade facilitations and agricultural coopera‘[ion.22

B. Building a Good Neighborhood and Nurturing Mutual Trust

The tributary trade contributed not only to the flourishing of trade interaction
in East Asia, but also to the flood of Chinese culture and Chinese migrants into
Southeast Asia. By controlling a substantial part of the economy, ranging from
manufacturing to wholesale and real estate, ethnic Chinese have had a strong
influence on the economic growth of Southeast Asia.”’ These ethnic Chinese
migrants were called ‘Nanyang Chinese’ and have contributed their great talents
and enormous treasures to China from the late nineteenth century.24 In recent
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decades, ethnic Chinese in Southeast Asia have continued to offer an invaluable
contribution to a market-oriented China and economic and political initiatives to
the ACFTA. As a reward, China opened its market widely to Southeast Asians of
Chinese descent.

China recognized the legal identity of the ASEAN from the late 1970s and
opened its domestic market to the ASEAN States, especially Southeast Asians
of Chinese descent, who were treated as kin and were able to engage more easily
than other foreigners in the wave of economic development in China. »

Southeast Asian States have developed diplomacy of balance to engage
China while retaining their military and defense links with the US.* It is also
noted that for China, the main reasons for lobbying the ASEAN are to alleviate
the perception that China is a threat, and to compete with Japan and the US for
regional security and influence.” Initiating the ACFTA served Chinese political
and strategic motivation in a number of ways: (1) Chinese leaders need a
favourable and stable economic environment after accession to the WTO, which
was essential for sustaining domestic reforms and political stability;28 (2) the
ACFTA stabilized China’s neighbourhood so that it could build a better political
environment for economic growth.29

In an economic sense, the RTA could help to increase the regional influence
of the ASEAN States by pooling their resources and combining markets.” In
November 2002, by signing the Framework Agreement on Comprehensive
Economic Cooperation (hereinafter Framework Agreement), the ASEAN and
China turned the page onto a new era of bilateral economic cooperation that
involved comprehensive legal guidelines for establishing ACFTA by 2010 for the
ASEAN-6, and by 2015 for newcomers.’ For both Parties, it was a first attempt
to taste the rewards of regional trading arrangements beyond the WTO. Their
amiable cooperation was demonstrated in the Preamble as: ‘We [...] collectively
ASEAN [...] and China.””

To show her goodwill and sincerity, China offered additional market accesses
of recourse-based products to the ASEAN-4 including grain, oil and timber, and
decreased the tariffs and NTBs of manufacturing equipment and motor vehicles.”
Besides, China has offered substantial contributions to gauge the economic
pulse of most Southeast Asian and gained mutual benefits from an exchange of
resources in its infrastructural hunger for highways, bridges and ports.34

195



C W R Jingijia Ke

The ASEAN-China relations and cooperation had been developed in an
intimate relations that benefits from their historical, ethnic and commercial
links. From diplomatic and dialogue cooperation to high-level regional trade
collaboration, the Parties have shown their complete trust in the legal instruments
established. In addition, a new Chinese regionalism, in the form of the ACFTA,
might partially echo the very heart of the benevolent tributary practice of the
past which aimed to ensure internal stability and prosperity through buying the
stabilization of China’s external environment from its surrounding States.” In
conclusion, the ASEAN obtained the rights of admission to the Chinese market in
exchange for recognition by China.

II1. THE TRADE IN GOODS AGREEMENT

The ACFTA Framework Agreement defines the main coverage of cooperation
between the ASEAN and China in trade, services and investment.” To this end,
three sequential agreements have been negotiated to signify the progress that both
parties have made in building the ACFTA: the Agreement on Trade in Goods
(“TIG”) on November 29, 2004, the Agreement on Trade in Services (“TIS”) on
January 14, 2007 and the Agreement on Trade in Investment on August 15, 2009.
One of the remarkable features of these three agreements in the ACFTA is the
coverage of products and trade liberalization that go beyond the WTO agreements.
In light of the features and principle provisions of these agreements under the
ACFTA framework, China and the ASEAN might gradually present a symbolic
model of FTAs for other trade partners in the region, which are under the influence
of “giving with a little taking” of ancient Chinese benevolent trade patterns.

A. Comprehensive FTAs with a Broad Range of Product Coverage

The Framework Agreement recalled China’s 2001 proposal to establish the
ACFTA within ten years, with a tariff reduction or elimination program in place
by 2010 for the ASEAN-6 and by 2015 for CLMV and an EHP in which the list
of products and services would be determined by mutual consultation.” It was
estimated that, upon China’s accession to the WTO, the demand for food, energy,
raw materials and intermediate products would increase by USD 13.3 billion
between 2000 and 2005.™ Most provisions under the ACFTA were designed in
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the context of the WTO. E.g., the commitments under Articles 3 and 6 are to be
fulfilled according to the WTO requirements on tariff reduction.” Tariffs and non-
tariff barriers in substantially all trade would be progressively eliminated in the
ACFTA, which are categorized into the following three tracks as the normal track,
the sensitive track and the early harvest track.”

A distinct feature of the ACFTA, the EHP allows the Parties to enjoy the early
benefits of the ACFTA by implementing the reduction and elimination of tariffs on
a large number of agricultural products by no later than January 1, 2004." Before
the FTA was entered into force, the participating parties could enjoy concessions
tariffs on 600 agricultural goods and manufacturing and industrial products,
ranging essentially from meat, fish, fruit and vegetables to dairy products.42 There
are three streams of products in the EHP.” Among which, agricultural products
are the sensitive sector in bilateral negotiations between China and individual
ASEAN Members. In this area, China has made many concessions to seal the
deal and harmonize differences among the ASEAN-10 countries. E.g., Thailand
was enthusiastic about the Sino-ASEAN agro-food liberalization and had started
negotiations with China prior to full discussions of other ASEAN Members. 44
Although the two-way trade under the EHP accounted for only 2 percent of total
China—Thai trade, the Thai government expected that it would capture the first-
mover’ advantage in the large Chinese market via bilateral trade.” Eleven months
after October 2003, the day when China and Thailand launched the enforcement
of tariff reductions on 188 different categories of fruit and vegetables, inter-trade
of those products between the Parties reached USD 0.57 billion and increased 120
per cent compared to figures before the formation of the ACFTA.

Wang reveals that China has made unilateral concession to the ASEAN
members since all products imported to China can fall under the preferential
EHP schemes, while not all products exported to the ASEAN from China can
enjoy corresponding the EHP benefits.”’ The ratio of tariff concessions of China
and the ASEAN-6 have been reciprocated in Annexes 1 and 2.” In the case of
Indonesian exports to China, out of total exports of USD 3.6 billion, 48.4 percent
of trade is covered by the reciprocal concessions. Similarly, Thailand receives as
much tariff preferences as Indonesia with 42.9 percent of total trade equivalent to
USD 5.6 billion. The tariff concessions rate of the goods from Malaysia is 12.1
percent of the exports to China. In case of China, only 15.2 percent exports to
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the ASEAN can enjoy the reciprocal concessions that are relatively lower than
the tariff concessions ratio of the ASEAN-6. The asymmetric trading between the
ASEAN-6 and China reflects that the generous concessions made by China follow
the ancient Chinese trade diplomacy of “giving with a little taking.”

B. Legal Arrangement beyond the WTO Provisions

The Framework Agreement and the preceding Agreement on Trade in Goods,
draw upon the relevant WTO commitments and contains provisions that go
beyond the WTO framework. The Framework Agreement reaffirms the rights,
obligations and undertakings of the respective parties under the WTO and other
bilateral, multilateral and regional agreements in its Preamble. The Parties agreed
to fulfil the WTO commitments to eliminate tariffs on substantially all the trade
covering from the products in the normal, sensitive and the EHP track.”

The Trade in Goods Agreement not only inherited the essence of the
Framework Agreement, but also incorporated most of the WTO provisions. It
laid down the basic rules in Article 2 of the Framework Agreement.50 The Trade
in Goods Agreement incorporates all integral parts of other WTO principles and
measures, such as the principle of transparency in Article X of GATT 1994,
General Exceptions under Article XX of GATT, non-tariff measures, safeguard
measures, subsidies and countervailing, and anti-dumping measures.”

The Trade in Goods Agreement thus essentially adopts the relevant WTO
disciplines in Article 9(1) with some variations. Article 9 allows the Parties to
initiate the safeguard measures on imported products within the transition period.52
Under the ACFTA, the safeguard measures can apply for no more than five years,
which is below the duration under the WTO rules since the WTO member can
extend the application of safeguard measures over the period of eight years.53
Wang notes that one of the aims of the ACFTA is to eliminate the safeguard
measures within a short period of time.”

Articles 8 and 9 are also designed in a unique ASEAN—China FTA way
that crosses the boundaries set by the WTO rules, but is still under massive
influence of the WTO law. The safeguard measures that fall under the quantitative
restrictions set up in Article 5 of the WTO safeguard measures are explicitly
excluded by Article 9, paragraph 7 of the TIG Agreement. E.g., quotas, that are
currently allowable under the Article 5 of the WTO safeguard measures, are
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constrained under the ACFTA safeguards measures which prohibits any Party
from drawing on quantitative restriction at any time unless otherwise provided
under the WTO rules. Most importantly, the provisions clarify that when the
ACFTA measures apply, a party cannot have recourse to the WTO safeguard
measures simultaneously.55 It provides a defined mechanism for the conflicts
arising between the safeguard measures and the relevant ACFTA provisions.
Unsurprisingly, China has granted those favorable ACFTA safeguards measures
to all the ASEAN Member States including the non-WTO members at the time.

C. Recognition of China’s Market Economy Status

Apart from the above basic trade measures, one of the remarkable victories for
China is the recognition of China’s full “market economy status” (“MES”) in
Article 14 of the TIG Agreement. By acknowledging China’s MES, the ASEAN
has discarded the unfair method of measuring dumping with the benchmark
of price and economic status. The ASEAN is the first trading Party to reject
these anti-dumping measures in Articles 15 and 16 of the Protocol of Accession
Agreement and Paragraph 242 of the Working Party Report on the Accession of
the PRC to the WTO. According to these clauses, the WTO members can set trade
remedies measures against China, such as safeguard measures and the quantitative
restrictions, for a specific period of time.” Article 15(a)(i) of the Protocol of
Accession Agreement states that:

If the producers under investigation can clearly show that market economy

conditions prevail in the industry producing the like product with regard to

the manufacture, production and sale of that product, the importing WTO

Member shall use Chinese prices or costs for the industry under investigation in

determining price comparability;...
If the producers can establish the market economy conditions prevailing in the
manufacture, production and sale of a product, Chinese prices or costs can be used
in determining whether the overseas prices of their goods are below those paid in
China, and therefore fall under the Anti-dumping Agreement and Subsidies and
Countervailing Measures Agreement. When MES is recognized by members of
the WTO, China’s product prices can be thus used as the sole method to measure
the margin of dumping, which is usually difficult to establish in anti-dumping
investigations.
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To determine the extent of dumping, first of all, it needs to be established
that the said goods have been sold at “less than fair value” by comparing import
prices with domestic prices.57 Further, based on the methodologies above, Chinese
prices and costs would be taken into consideration in measuring dumping if the
producer establishes that the market economy conditions prevails in the Chinese
industry.58 Instead, the investigators may apply the prices and costs from a non-
market economy ‘surrogate country,” selected from the countries with similar
level of economic developrnent.59 Thus, the margins of dumping vary according
to the country against which it chooses to estimate the costs of production. These
standards for measuring dumping can turn out to be an arbitrary and subjective
mode of selection. Accordingly, under the present anti-dumping system, the
countries in non-market economies are vulnerable and likely to be targeted by
dumping litigation.

The anti-dumping law is plainly based on price discrimination, which may
not have harmful and distorted effects on the domestic market, especially when
a lower price is commonly used in offering discounted prices in a competitive
international market.”’ Therefore, marginal price discrimination should be
permissible unless the objectives of applying low prices are substituting and
monopolizing the host country’s market. Meanwhile, there is the tendency for
the WTO members to rely heavily on these ambiguous anti-dumping actions as
a substitute for traditional trade barriers to protect their domestic firms and offset
losses from their foreign imports.61 As a result, the primary means to correct unfair
market behavior in competition has been the outright abuse of anti-dumping
measures, not the pursuit of fair market value.

Nonetheless, New Zealand is aware that these methods for measuring dumping
are ambiguous and has offered the MES to China in their 2004 FTA negotiations,62
As China has achieved steadily growing economic power on the international
stage for the eleven years since joining the WTO, more and more countries have
followed the ASEAN and New Zealand in recognizing China’s MES in bilateral
trade arrangements.63 Based on the recent China’s bilateral FTAs, the recognition
of China’s market economy status has been regarded as an essential element in
concluding an FTA with China.

China and the ASEAN leaders have evolved an alternative trade pattern
and regionalism model for the south—south trading to the region, which was

200



The ASEAN-China Free Trade C W R

signified in the concessions China made in the EHP, its compliance with the
basic WTO principles and the recognition of China’s MES. Most importantly,
the collaborations shown in the Trade in Goods Agreement also implies that
China’s Southeast Asian partners have accepted and recognized China’s economic
hegemony in return for the ASEAN’s regional recognition. These complex
features of the ASEAN—China trade and its ever increasing trade volume indicate
the structural changes in their economies, where China is rising as the new
economic driver in Asia, while the ASEAN sustains China’s growth and acts as
suppliers for China’s booming economy.

IV. THE TRADE IN SERVICES AGREEMENT

The impact of China’s accession to the WTO has been far-reaching across
East Asia. The ASEAN member States, such as Vietnam and Indonesia, have
benefited most from the structural changes of China, since their labor-intensive
markets that previously used to compete with China were tending to shift to high-
end manufacturing industries.”” Recent reports have affirmed that there have
been larger gains in trade from services exported to China and from industries
such as aviation, logistics, tourism and finance, which increased sharply with
the ever-growing demands of the middle-class in China.” Presumably, these
potential services gains will benefit the more advanced ASEAN States that have
concentrated on high-end manufacturing industries, such as Singapore, Malaysia,
Thailand and the Philippines.

The ASEAN-China Trade in Service Agreement (hereinafter TIS Agreement)
was signed on January 14, 2007 under the Framework Agreement, which is
China’s first FTA in services. In the preamble to the TIS Agreement, * the Parties,
reiterating Article 4 of the Framework Agreement, promised to progressively
liberalize and eliminate substantially all discrimination in services, and to expand
the depth and scope of service trade with substantial sectoral coverage beyond
those undertaken of the Parties under the WTO General Agreement on Trade
in Services (“GATS”). Although the TIS Agreement excluded services such as
government procurement and government-related services within the meaning
of Article 2(2), the scope of liberalization in services are still substantial and
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abundant, ranging from computer-related services, tourism and travel services to
telecommunication and energy.67 In addition, the TIS Agreement provides more
than 60 additional subsectors of services committed by the ASEAN Member
States which are parties to the GATS.” The Parties have even consented to and
mutually recognized the educational qualifications, experience obtained, licenses,
and certifications granted in another party.69 With respect to the CLMV members,
as in the Framework Agreement, special and differential treatment and flexibility
are accorded to them in Article 17 of the TIS Agreement through specific
negotiated commitments.”’

The Service Agreement was designed on the GATS model. The TIS adopted
the GATS four “modes of supply,” which are cross-border (mode 1); consumption
abroad (mode 2); commercial present (mode 3); and presence of natural
persons (mode 4), defined in the GATS Article 1(2) as the basis for scheduling
commitments.” Other key principles of the GATS - transparency (Article 3)
and the disclosure of confidential information (Article 4), as well as the GATS
Annexes on the Movement of Natural Persons Supplying Service, Air Transport
Service, Financial Service and Telecommunications Services (Article 28) - were
directly incorporated in and formed integral parts of the TIS Agreement. With
regard to liberalizing trade in services, the key element is the removal of domestic
legislative restrictions and unnecessary barriers to foreign services and suppliers,
such as measures relating to qualification requirements and procedures, technical
standards and licensing requirements. To this end, pursuant to Article VI(4) of the
GATS, the Parties promised to review and update relevant disciplines on these
measures.” The Service Agreement follows the GATS and schedules specific
commitments agreed by the Parties with respect to market access and national
treatment in Part I1L.

China has matured in its negotiation techniques with the 10 ASEAN members
over the issues of trade in services by arranging a set of pure GATS-style positive
list of specific commitments that are subject to limitations of market access and
national treatment.” This Agreement has adopted the positive lists of the WTO-
style GATS that have been widely used and are familiar with many ASEAN
members and China.” Basically, it can be regarded as a multilateral agreement
that China made a single schedule of specific commitments to all the ASEAN
States, while each ASEAN country retains her individual schedule of specific
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commitments with China and the rest of the ASEAN Member Countries.” Here,
China and the ASEAN members have all negotiated specific deals in separate
agreements. Unlike the TIG Agreement that is performed by reducing tariffs in
sensitive agricultural products, preferential agreements in services are usually
related to intangible goods and the removal of regulatory restrictions on foreign
services at the domestic level.” As a result, each Party might face more pressure
from domestic service providers to change its relevant domestic measures in
service. Additionally, in comparison with negative list approach, the four-mode
positive list tends to leave to the discretion of each Party market access and
national treatment in sectors that are not subject to the limitations and conditions
inscribed in the TIS. Another main reason for the loose approach in the positive
list was that both the ASEAN members and China are not confident of their
domestic regulatory regime, which could retain more restrictive measures than an
advanced negative list.

On the application and extension of commitments in the TIS Agreement,
China and the rest of the ASEAN member States agreed to apply each other’s
individual schedule of specific commitments on a reciprocal basis.”” That means
the Parties are free to tailor the sector coverage and substantive content of
commitments in the Schedule. In line with Article 21, specific commitments are
undertaken in the following five sectors as the time-frame for implementation,
the sector or sub-sector of the commitments, limitations on market access that
are captured by Article 18, conditions and qualifications on national treatment,
and undertakings of additional commitments. Some countries, such as Vietnam
and Singapore, liberalized service sectors in the Schedule ranging widely from
telecommunication, financial, health, education and environmental services, while
other countries, such as Brunei, Laos and Myanmar, have placed no more than
three sectors in the first package, which focuses on transport and tourism. Eight
ASEAN members specify a GATS-plus commitment in tourism, most of which
are related to unbound measures on market access and national treatment on
cross-border supply and consumption abroad.” Countries like the Philippines put
forward minimum payment requirements for operating tourist-related services on
commercial presence.79 Countries with abundant natural resources, like Indonesia
and the Philippines, provided specific commitments on energy services; The
Philippines commit on services related to power generation and the supply of
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energy, while Indonesia does on coal liquefaction and coal gasification services.”

As the concessional tariff scheme developed since the EHP, China unilaterally
extended a single schedule of special commitment to all ASEAN Member States,
while each ASEAN State could preserve its specific commitments to China and
other members via individual service arramgements.81 China undertook specific
commitments in five GATS-plus sectors (business, construction, environmental,
cultural and sporting, and transport services) and made a favorable commitment
to the sector of construction, which has been regarded as a significant trade barrier
for western countries to enter the Chinese market.” In addition, the limitations in
the TIS are less restrictive than those undertakings China has committed to under
the GATS. E.g., China’s commitment in the service for wholly foreign-owned
enterprise is permissible in the TIS, while the commitment for joint ventures with
foreign majority ownership under the GATS is still restrictive.”

In conclusion, the Service Agreement between the ASEAN countries
extensively mirrored and expanded the essential principles of the GATS. All
parties have shown an unprecedented passion to explore abundant GATS-plus
specific commitments in the TIS first package. By and large, China’s negotiation
skills and legislative techniques are becoming more mature on adopting the
commonly used positive list and scheduling with each party a whole range of
commitments with regard to the removal of domestic legislative restrictions and
unnecessary barriers to foreign services and suppliers.

V. THE TRADE IN INVESTMENT AGREEMENT

The mutual investment between the ASEAN countries and China has transformed
the local domestic investment markets into an integrated and complementary one
which has attracted the ASEAN, China and other international enterprises to the
region. The ASEAN countries can benefit from the advantages of the opening-
up of China and huge domestic investment opportunities. In turn, China’s ‘going
out’ strategy has energized State-owned enterprise investing abroad, which has
changed the pattern of comparative advantage between the region and China. On
August 15, 2009, China signed its first preferential investment agreement with the
ASEAN.
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A. Is China Squeezing the ASEAN FDI Inflows?
It was not until five years after signing the Trade in Goods Agreement, through
rounds of negotiations, that the ASEAN—China Investment Agreement (hereinafter
Investment Agreement) was finally sealed which recalled the related investment
objectives drawn in the Framework Agreement. It was delayed mainly because
China and the ASEAN were worried about the threat from the foreign direct
investment and the sudden flourishing of Chinese investment, respectively.84 Most
critics blamed China for the sharp decline of the ASEAN FDI inflow; China was
said to gain in FDI inflow at the expense of its neighbors.85 The ASEAN senior
official Mahathir Mohamad complained that China was an economic threat for
Southeast Asia in terms of attracting FDL" Prime Minister Goh Chok Tong of
Singapore also reiterated the serious threat that: “Our biggest challenge is therefore
to secure a niche for ourselves as China swamps the world with her high quality
but cheaper products.”87 In fact, as the ‘China threat’ has gradually given way to
the ‘China oppoftunity.’88

Some economist emphasizes that most countries have wrongly responded to
the rise of China.” It should be recognized that more than half of the 2003 FDI
inflows in China originated from Hong Kong, while 60 percent of FDI of the
ASEAN-5 came from developed countries.” Actually, the true extent of FDI flows
to China might be smaller than officially declared because of ‘round-tripping’ FDI
inflows.” As the FDI inflow between the ASEAN and China comes from different
sources, the FDI inflow of the parties is economically incomparable.92

Furthermore, the economic threat posed by China to the ASEAN has been
overstated and based on the assumption that it is a zero-sum game where an
increase in FDI flows to China takes place at the expense of a corresponding
decrease in FDI inflows to the ASEAN. Both parties experienced a serious decline
in FDI during the Asian financial crisis.”’ Therefore, the financial crisis was the
real factor behind the FDI drop in the ASEAN, rather than the attractiveness of
China’s new markets. Additionally, the UNCTAD statistics shows that China
(from a 9.24 percent share to 7.9 percent share) and the ASEAN Member States
(from a 7.01 percent share to a 4.05 percent share) experienced a decrease in FDI
inflow from 1997 to 2005. In contrast, for the same period, FDI inflow of the EU
increased from 29.2 percent to 46 percent of global FDI inflow.”
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The sharp decline of FDI in the ASEAN and China may be due to the lack of
confidence of investors in the rehabilitation of vulnerable East Asian financial
markets after the 1997 crisis.” Besides, the increasingly stable financial market,
improved investment infrastructure and constant growth of GDP in China as well
as its entry into the WTO, may, to some extent, gradually divert parts of regional
FDI flows.” Nevertheless, these diversions were not the decisive factor for the
sudden decrease of FDI flows in the ASEAN. Based on the aforementioned
statistics and analyses, it appears that many factors may drive the decline of
FDI flows in the ASEAN. Therefore, to say that China is a threat to the ASEAN
attracting FDI inflow lacks concrete evidence.

B. Liberal, Facilitative, Transparent and Competitive Investment Regime
Unlike the ACFTA sister agreements, the Investment Agreement does not have
the WTO framework rules to follow, but was designed comprehensively in
seven parts: Definitions (Article 1), Scope of Application (Article 3), National
and MFN Treatments (Articles 4 and 5), Non-Conforming Measures (Article
6), Treatment of Investment (Article 7), Expropriation (Article 8) and Dispute
Resolution (Articles 13 and 14).97 The Investment Agreement defines the scope
of investment using asset-based methods and itemizes movable and immovable
property, intangible assets such as copyrights, patents and trademarks, business
concessions, extracting and exploiting natural resources.” With regard to
the scope of application, the Agreement would not apply to any tax measures,
government procurement-related measures or government-related services.
Most importantly, China and the ASEAN finally reached agreement on the
“general treatment of investment,” which refers to fair and equitable treatment,
full protection and security to investments, and the accordance to investor
and investments of national treatment status at post-establishment stage and
MFN treatment at both pre-establishment and post-establishment stages.101
To date, China has signed nine FTAs, among which seven contain investment
provisions.102 The post-establishment model is commonly used in a national
treatment clause, while the pre- and post-establishment approach is merely
adopted in the MFN treatments.  In general, like the structure of investment
treatments in the China—New Zealand FTA and the China—Peru FTA, Article 4
of the China—ASEAN Investment Agreement grants national treatment status to
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investors and investments with respect to the “management, conduct, operation,
maintenance, use, sale, liquidation or other forms of disposal of investments,”
while Article 5 accords them more pre-establishment MFN treatments with respect
to “establishment, acquisition, expansion, management, conduct, operation,
maintenance, use, liquidation.” Furthermore, the Investment Agreement also
emphasizes that MFN preferential treatments under the existing and future
arrangement between the ASEAN members or between any Parties would not
be accorded to the ASEAN members or China.'” It means no Parties can take
advantages of the other Parties’ individual trade pact.

The consensus embedded in the China-ASEAN Investment Agreement may
help harmonize the Parties” domestic investment laws and policies in terms
of market access, national treatment, MFN treatments, scope of application
and dispute settlement mechanism. In addition to these internal benefits, this
ASEAN+I initiative may provide a concrete institution for integrating external

investments in the regional market.

C. Dispute Resolution and Settlement

To ensure the implementation of the Investment Agreement, the ASEAN
and China agreed on a dispute settlement mechanism, which is initiated by
consultations. Disputes arising from investments in each Party shall be settled
either at State-to-State level (Article 13) or at State-to-investor (Article 14)
level. With respect to State-to-State investment, disputes between the Parties are
captured by the Agreement on Dispute Settlement Mechanism of the Framework
Agreement on CEC between the ASEAN and China (“ADSM”) on November
29, 2004.'” Disputes shall be settled in three ways by: consultation, mediation
and arbitration. Among these methods, a request for consultations must be
launched first in any matter affecting the implementation or application of the
Agreernent.106 A complainant must submit a request for consultations in writing
with the specific measures at issue as well as the factual and legal basis for the
complaint. A consultation should be completed within 30 days after the date of
receipt of the request in good faith to reach a mutually satisfactory solution.”’
Likewise, the third party with a substantial interest in a dispute may notify the
parties to the dispute in writing of its desire to be joined in the consultations
provided the party complained against agrees.108 The parties may recourse to or
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terminate conciliations or mediation proceedings at any time upon which they
reach agreement. When disputes fail to conclude within 60 days, a disputing party
may submit a claim pursuant to arbitration proceedings.109 Different from the 2004
ASEAN Dispute Settlement Mechanism, ADSM is a judicial based mechanisms
and a novel departure from the ‘ASEAN Way’ consensus method of dispute
settlement. '

In case of investment disputes between a Party and an investor, the China-
ASEAN Investment Agreement applies only to an breach of obligation in relation
to the management, conduct, operation, sale or other disposition of an investment
under Article 4 (National Treatment), Article 5 (MFN Treatment), Article 7
(Treatment of Investment), Article 8 (Expropriation), Article 9 (Compensation
for Losses) and Article 10 (Transfers and Repatriation of Proﬁts).111 Article 13,
paragraph 3 emphasizes the importance of consultation proceedings in which both
Parties must first resolve their dispute through a written request for consultations
within a limited period of time.

Unlike the general dispute settlement mechanism of the ACFTA, which
offers a 30-day time limit for further proceeding to arbitration,'” Article 14
of the Investment Agreement provides six months for investors to freely take
further actions where the dispute cannot be resolved through consultations. At
this stage, the investors can submit a claim to their national courts, tribunals
and to international arbitration under the International Centre for Settlement of
Investment Disputes Convention or the arbitration under the UN Commission
on International Trade Law. " Article 14, paragraph 5 mandates the choice of
procedure for investors between an international dispute settlement and a domestic
court. This rule is softened, considering that the investor can first file a claim
in a domestic court and later submit the case to international dispute settlement
provided the investor has withdrawn the case from the domestic court."* In
Indonesia, the Philippines, Thailand and Vietnam, once an investor has submitted
the dispute to the competent courts or administrative tribunals, the choice of
procedure is final.

Due to a shift in comparative advantage between the region and China, and its
‘going out’ strategy, Chinese enterprises have tended to flood into neighboring
Southeast Asian States for overseas investment, which is the most attractive
FDI destination for such Chinese enterprises.115 In any case, the ASEAN and
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China diverted from the traditional consensus of dispute settlement method and
developed a less diplomatic system in the strategic regionalism that is signified as
bilateral investment agreement beyond the present WTO system. The ASEAN-
China Investment Agreement has made remarkable progress in liberalizing
investment sectors, formalizing dispute settlement mechanism and offering a
facilitative and transparent investment mechanism for investors and investment
from both sides

VI. HEpGING BUT ENGAGING RISING CHINA

A. Suspicion of China’s Generosity
For more than a century China has largely moved away from the traditional
world order which it has endeavored to reintroduce in this decade, with its fast
growing economic and political strength. In particular, China’s active and sudden
promotion of regional cooperation in Southeast Asia has brought uncertainty and
suspicion to its neighbors. Is contemporary China a threat or an opportunity?
China has re-emerged and maintained its external security by means of economic
inducement and concessions. Nevertheless, its resurgence comes at a price. This
is inextricably related to the extent to which China can meet the hostilities of
Southeast Asian States and adopt the diplomacy of benevolence and reciprocity.
The China—ASEAN free trade area is driven by political and economic
incentives, while China’s security maneuver is obtained at the expense of
economic concessions. The ASEAN might continue to tango with China and
embrace other extra-regional powers to balance and to enhance its regional role as
a primary driving force.”"” Indeed, China might sometimes push too fast and cause
discomfort to many ASEAN members by giving excessive benefits to the ASEAN
or placing the ASEAN on the hub of the Chinese market and Sino-foreign
relations. "' From the tariff privileges initiated in the EHP, to the unprecedented
openness in the sectors of services and investment, China has offered a serial
commercial concession to secure its good relationship with the ASEAN and to
buy neighboring States off. In this way, a China—~ASEAN free trade area could in
part help to reduce political hostilities in Southeast Asia and to forge a stable and
friendly community that could guarantee China’s peaceful ascendancy.

209



C W R Jingijia Ke

China’s recent trend towards regionalism with Southeast Asia has stimulated
Korea, Japan and many other countries in East Asia; they began negotiating
their own free trade initiatives soon after the Framework Agreement.118 Beijing’s
diplomacy would show the Chinese leaders’ latitude on quelling the ASEAN’s
concerns about China’s economic and political influence. Even before the China’s
recent leadership transition, Chinese President Xi Jinping attended the ASEAN—
China Expo on September 21, 2012 to reassert the significance of China-ASEAN
relations despite their territorial conflicts and economic challenges.119

B. Transformation of a Zero-sum Game into a Win-Win Cooperation
Since the ACFTA, the political clashes between the ASEAN and China have
been decreasing. Now, another aspect of the ASEAN anxiety over China’s rise is
associated with China’s preponderance in the market, resource exploitation and
lack of governance over outward investment.” In order to transform the ASEAN
economic structure and to deepen its regional integration, it might be necessary
for the ASEAN to adjust their stance, recognize the Chinese position and identify
the complementary and comparative advantages. In addition, it is likely that there
would be ‘adjustment costs’ for Southeast Asian countries in the face of China’s
on-going growth. ! When China has moved up its technological ladder to maintain
a complementary relationship in the Asian production chain and turn these threats
into opportunities, the ASEAN will have to adjust through technology transfers
and restructuring their respective economies. ” It was suggested that the ASEAN
should shift its competition with China to the cooperation in product and service
quality, efficiency and comparative advantages.123 E.g., the ASEAN possesses
distinctive advantages over China with regard to mineral and petroleum resources,
technology-intensive products, timber and paper products.124 Comparative
advantages can be also found in the availability of agricultural raw materials,
which present a great potential for trade between the ASEAN and China.”
Nevertheless, the comparative advantage can only help to explore horizontal
production advantages rather than create a vertically integrated production
network, and to deepen the ASEAN—China economic integration in the long
run. The other alternative is that the ASEAN could invest in and profit from the
huge Chinese domestic market that has been created by China’s rapid economic
growth. As China further liberalizes its service and investment sector by signing a
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sequence of FTAs with the ASEAN, Southeast Asian investors have exploited the
advantages of liberalization based on their indigenous technology and historical
bonds.'” This is particularly true in the service sector, including outbound
tourism.'”’ In a survey of utilization rates of FTAs in China and the ASEAN,
65.7 percent of the firms that agreed to be interviewed were willing to use the
preferential tariff agreement under the ACFTA." The usage rate might imply
the trend of businesses to aim at outsourcing the investment costs, goods and
service in cross-border markets between the ASEAN and China. For the ASEAN
members, it would be pragmatic to engage in the transformation of their own
domestic economic structures by seeking opportunities to complement each other
in the new production chain because the growth of China is positively linked
with that of other Asian States.'” As such, the strong geopolitical and cultural
sentiments as well as the increasing bilateral investments may overwhelm the
fears of Southeast Asia States and help them to be the first taste to an East Asian
economic revival.

Security and regionalism are intrinsically correlated, and the tensions
and conflicts arisen from these factors offer an insight into the impacts and
consequences of growing Chinese power and influence on Southeast Asia
States. The question may arise whether the strategies and policies of China-led
regionalism can succeed in addressing most serious political and economic threats
confronting the ASEAN-China relations. Above all, a key concern in coping with
the re-emergence of China for its neighbors, is to look for ways of complementing
China through preferential access to the Chinese market under the framework of
the ACFTA.

VII. CoNCLUSION

It is not clear whether Southeast Asia States can hitchhike onto China’s fast
economic growth or whether China will revive the Chinese MFN diplomacy
deriving from the ancient tribute system by creating her own regional regimes
as well as developing a variant to the general WTO rules. The ASEAN remains
skeptical about the unilateral trade concessions and huge trade deficits given by
China in the three agreements on trade concluded since 2003. Apart from this,
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the pioneering and substantial product coverage are prevailing in the region,
particularly applying the wide range of liberalization on goods, services and
investment as well as a comprehensive State-to-investor dispute resolution in the
investment sector. The ACFTA could be an outcome of the WTO framework
especially when the ASEAN—China integration fails to mitigate the impacts
of China’s arrival on increasing economic capabilities and political influence.
Nevertheless, the framework agreements pave the way for an enduring peace in
East Asia. It is therefore not difficult to comprehend the sincerity of engagement
with each other in the regional dialogue.

In the future, the ASEAN might keep going with China for their geopolitical
security and China’s huge domestic market. At the same time, the ASEAN will
carefully watch China’s movement while retaining its good relationship with the
US and Japan. It is noted that there are three contentious concerns against the
ASEAN-China friendship as follows: (1) overlapping territorial disputes in the
South China Sea; (2) China’s competitive status in the global economy; and (3)
China’s strategic intentions.” China, a growing regional and world power, is
expected to project its ‘soft power,” to reduce its ‘threat,” and to secure friendships
with the ASEAN through normative institutions providing economic, financial and
technological assistance across Southeast Asia.

Beijing is thus actively involved in building the ASEAN and the foundations
of the East Asian Community in the ongoing construction of the GMS rail
network, dams, bridges and highways.131 Unconditional regional assistance can
indeed consolidate mutual trust with the ASEAN countries in the short term, but
substantial economic cooperation based on the complementary advantages of the
ASEAN-China industry and a high level of institutionalization in the ACFTA
should be a priority on the agenda of China’s long-term strategy.
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