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I. INTRODUCTION

In 1999, when the OECD Convention on Combating Bribery of Foreign
Officials in International Business Transactions (hereinafter OECD Anti-bribery
Convention: “OABC”) was entering into force, Professor Philip Nichols argued
that globalization and fragmentation in the beginning of the millennium rendered
home State action necessary for effectively combating transnational bribery, as
host State action and corporate self-regulation had proven insufficient.' As it often
happens, reality later contradicts the initial optimism. In tackling the supply side of
international bribery, home States have been rather modest since 1999. Therefore,
host State and self-regulation should complement it. We, however, focus on the
home State in our research, because the home State could, should and actually did
support host State and corporate anti-corruption efforts.

In December 2014, the OECD released a ‘ground-breaking’ report on
foreign bribery (hereinafter the Report),2 an analysis of data emerging from 427
enforcement actions - 263 individuals and 164 entities - resulting from the 207
cases since the entry into force of the OABC in 1999. The Report notes that the
distribution of concluded foreign bribery cases per country is not proportionate
to their respective importance as exporters and outward investors.” The US, e. g,
accounts for most of the cases (128), while other countries with an important share
of world exports, like Australia, Mexico, Russia or Brazil, have not concluded
even a single case. Transparency International already signaled this situation in
2011, as twenty-one countries effected little or no enforcement.

Other data in the Report also seems to suggest that the OABC, trying to curb
bribery in international transactions by targeting the supply side, does not work the
way it was expected. Enforcement appears to have declined since 2011 in terms of
criminal and monetary sanctions, and the average time taken to conclude foreign
bribery cases has steadily increased over time, reaching an average of 7.3 years for
the 42 cases concluded in 2013.°

According to the Transparency International’s Bribe Payers Index (“BPI”)
many parties of the OABC have not realized a bribery free world yet. On a scale
of 0 to 10 (10 means that companies from that country never bribe abroad), the
US ranks the 10th out of the 28 countries (8.1); Brazil stands 14th (7.7), and
Mexico is 26th (7.0), with only China and Russia behind. The results are not too
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different from the previous editions of the Index. In fact, Canada and the UK have
deteriorated 0.3 points in their index since 2008. The lack of progress reflected
in BPI evidences weak implementation, empty rhetoric or double standards.’
In addition to the OECD Anti-bribery Convention, the UN Convention against
Corruption (“UNCAC”), adopted in 2003, was criticized as an ineffective,
expensive, and time-consuming option.8 Regarding the weak impact of the OABC
and the UNCAC in curbing bribery, Weber and Getz observed that it would
be naive to expect full enforcement at national level with no self-enforceable
international treatics.’

Other analysts, however, have found that subsidiaries of multinational
enterprises (“MNE”) are less likely to encounter solicitations of bribes if their
mother company is registered in a State party to the OABC." According to a study
on the propensity of firms from thirty countries to engage in international bribery,
MNEs from the OABC members are less likely to offer bribes."" Another study
shows that corruption in the host country would lead to relatively lower FDI in the
OABC member countries. It means that the Convention would act as a deterrent to
the corruption in foreign countries.”” Such a comprehensive analysis concludes that
more cases of corruption have been punished since the adoption of the OABC."”
It is also believed that: “A widely disseminated, well-known and rigid anti-
corruption instrument such as the OECD Convention can indeed exert substantial
influence on corrupt behavior, even beyond the OECD member states.”"

A positive aspect is that a uniform set of rules would significantly curtail
corruption.15 Today, condemnation of corruption is a hypernorm; it is a universally
accepted in principle but differently understood and applied around the world.
Even in a narrower sense, all major economic players accept that bribing a
foreign official has mostly something to do with an economic advantage, usually
through a contract. As for the value-addition of moral and educational merits of
international rules against bribing of foreign officials, it was argued that: “The
primary significance of the anti-bribery convention lies ... in putting down a
marker indicating that this kind of behavior is unaccc—zptable.”16 Businessmen
everywhere already knew that it is wrong to bribe officials. Without enforceability
and actual enforcement, those rules are just more pieces in the ‘corruption
paradox,” universally condemned yet universally present. v

Not all States have agreed on a single definition of corruption, which is
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perceived differently across the societies. However, “the word, bribery is clear and
unmistakable.””" The OABC and the UNCAC provide very similar definitions of

foreign bribery:

The promise, offering or giving to a foreign public official or an official of a
public international organization, directly or indirectly, of an undue advantage, for
the official himself or herself or another person or entity, in order that the official
act or refrain from acting in the exercise of his or her official duties, in order to
obtain or retain business or other undue advantage in relation to the conduct of

. . . 19
international business.

Intentionally to offer, promise or give any undue pecuniary or other advantage,
whether directly or through intermediaries, to a foreign public official, for that
official or for a third party, in order that the official act or refrain from acting in
relation to the performance of official duties, in order to obtain or retain business

. . . . . 20
or other improper advantage in the conduct of international business.

As shown above, the world has a clear rule concerning one particular manifestation
of corruption and this international rule was already absolved into the each
municipal law by all the major capital exporting countries. All that is left is to
enforce it.

In this research, the authors are primarily to bring to light various ways
in which home States can contribute to the global desideratum of eliminating
foreign bribery. In doing so, we will focus on models proposed by the two main
economies of the world — the US and China. This research will underline the
differences between the American approach which is based on institutional and
informal support to host countries’ anti-corruption efforts, and China’s approach
which is based on encouraging corporate self-regulation and participation of its
multinationals in global anti-corruption policy networks. This paper is composed
of six parts including short Introduction and Conclusion. Part two will discuss the
theoretical grounds for the willingness of home countries to enforce anti-bribery
laws. Part three will review the reasons why enforcement is difficult even for a
State who is enthusiastically attempting it. This analysis will indicate solutions
that are more suitable, in the real world, for mitigating the main disincentive to
enforce laws against international bribery - the lack of guarantee that competing
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home States will enforce these laws in their turn. Then, two classical solutions
will be suggested by case studies. Part IV will be a Romanian case study where
it was decided that the home State should assist host States in strengthening anti-
corruption enforcement. Part V will analyze a Chinese case where the home
State should guide its own corporations in resolving the issue privately, among
themselves.

I1. How WILLING ARE HOME STATES TO ENFORCE
LAwS AGAINST OVERSEAS BRIBERY?

All major economies except India are parties to either the OABC or the UNCAC
prohibiting bribery of foreign officials. Although these Conventions require
member States to adopt domestic laws preventing their corporations from bribing
abroad, their success is still questionable. Transparency International has clearly
stated that the main reason for poor enforcement is the lack of political will.”!
Why are developed states quasi-unanimous in letting themselves be bound by an
international obligation to domestically ban bribe offering to foreign officials, but
most of them do so little to enforce it?

From the perspective of a host country, the dominant rationale for the anti-
corruption consensus has been economic, rather than normative. Here, corruption
would hurt development by discouraging foreign investment, siphoning off funds
or subjectively prioritizing projects to be publicly financed.” From the perspective
of the home country, it is a combination of material interest and moral values
in successive stages of interaction.” The ‘interest’ side here is mainly related to
reputation. As it happens with other fields in which States acted or tried to act
extraterritorially, the moral component is heavier. Schroth clearly expresses that:
“At least in this particular way, [they] are not greatly exacerbating the misery of
other countries.””* Or, in another inspired formulation: “Not in their backyards,
either!”” It is fair to assume a preponderantly normative explanation of State
adherence to international rules targeting the supply side of corruption.

These noble ideals, however, have not worked similarly in the regulations of
home countries to control their corporations’ overseas behavior in such fields as
the environment, labor or human rights.26 In the US, a Bill for a Corporate Code
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of Conduct Act was introduced in the House of Representatives a few times from
2000 to 2006, but it was aborted.”” In Australia, a Corporate Code of Conduct
Bill was rejected in a Senate Committee in 2000.” In the UK, a similar Bill was
introduced in 2004, but silently withdrawn soon afterward.” In Canada, the
Corporate Accountability of Mining, Oil and Gas Corporations in Developing
Countries Act actually made it to final vote in 2009, but was rejected by a small
margin.30 In all these cases, the legislature’s rationale for opposing this kind of
law was the perceived damage they do to the competitive advantage of their own
transnational corporations (“TNCs”).

However, the law regulating overseas bribery would also do harm to
corporations in the home country in their bid for contracts overseas. If following
similar moral grounds and consensus is their necessity, why have the home
countries been able to adopt laws on international bribery, but failed to regulate
environmental or social harm? Theoretically, the latter would have had more
chances of gathering ‘Yes’ votes, as social justice is a more emotionally charged
issue.

This apparent paradox can be explained. Victims of crimes against environment
or labor voice their concerns in the presence of the media. Photographs of
the polluted river or the abused laborer would make the front page, whereas
international bribery crimes become little known to the public. An essential
element of bribery is secrecy; it happens behind closed doors between parties
trusting each other to keep it secret, reducing the probabilities of getting caught.
Significantly, 31 percent of the cases investigated under the OABC came
to light due to self-reporting by companies, while only 3 percent was due to
whistleblowing or report from the public.31 It is therefore not difficult to conclude
that legislatures are more prone to extraterritorial anti-bribery legislation because
these crimes are far more difficult to uncover, than those against the host country’s
environmental or human rights violations.

Another case is due to the home countries’ lack of enthusiasm in enforcing
these laws. It is a painful process of convincing them to criminalize foreign
bribery. The US Foreign Corrupt Practices Act (“FCPA”) was adopted in 1977 as
a “unilateral initiative resulting from an upsurge in values around the Watergate
scandal.”” However, it took approximately two decades for Americans to
convince their European and Asian partners (and economic rivals) to adopt similar
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measures. In the 1970s and the 1980s, the US initiatives for codes of conduct
prohibiting bribery were rejected at the GATT and ECOSOC, specifically because
of opposition by its western allies.” Only later, in the 1990s, due to a series of
bribery scandals, the US, supported by Transparency International, was able to
persuade its European partners to adopt anti-bribery laws on a basic level.™ Up
until 1995, the EU Anti-bribery Convention had not been ratified.” Finally as the
World Bank declared the corruption as a cancer, * the Inter-American Convention
against Corruption and the OECD Aanti-bribery Convention were concluded in
1996 and 1997, respectively.

The halfhearted adoption of anti-bribery laws in most OECD countries may
be a ground for the disproportionate number of cases concluded, with the US
accounting for almost 2/3 of the total, from 1999 until June 2014.” If the OECD
countries struggled so hard to resist the US pressures for adopting anti-bribery
laws, one may legitimately question their genuine commitment to limiting their
corporations’ leeway abroad in the name of the anti-corruption values. But even
assuming a true desire of a country’s legislature to see all the bad corporate guys
winning contracts abroad by bribing behind bars, this does not necessarily align
with the enforcers’ views, especially in the case of a law for extraterritorial use.
In this vein, we should not forget that even in the US, the executive made several
attempts to repeal or weaken the FCPA.*

This is mainly because the balance between values and interests functions
differently in the legislative or the executive power. Perhaps we may look at the
separation of power between the legislatures and the executive under democratic
constitution. In the case of anti-bribery lawmaking, this was apparent in both the
US and the EU, because they are more responsive to public pressure. However,
numerous accountability gaps arise when the rules would make TNCs accountable
to the general public through the government.39 The government has incentives to
keep enforcement at bay in order to avoid damaging the corporations’ comparative
advantage, or out of fear that the TNCs would move their seats to another country.
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III. PROSECUTING THE SUPPLY SIDE OF INTERNATIONAL
BRIBERY

A. From the Regulators’ Perspective
Even the most committed country will face numerous challenges in enforcing
the law against bribes to foreign officials. First, although there is consensus
on incriminating bribery, the dichotomy of petty versus grand bribery affects
efficiency of the law. Petty bribery - also called facilitating or lubricating payments -
would refer to “unofficial, improper, small payments made to a low level official
to secure or expedite the performance of a routine or necessary action to which
the payer of the facilitation payment is legally entitled.”™ It is usually the result
of extortion by low and mid-level officials driven by economic motivations.”
Actually, gift giving to public officials, entertainment or trips are largely accepted
as general custom or business courtesies for marketing strategy in Asia and
Africa.” These forms of small bribes would not require any serious illegality to
the officials. Big bribery, on the contrary, is paid to high level officials usually by
companies desiring to win contracts in this Way.43

As far as the OABC is concerned, the official commentaries clarify that
facilitation payments are not made “to obtain or retain business,” so that they are
excluded from the Convention’s scope.44 Similarly, FCPA excludes facilitation
payments from its scope.45 Only the ICC rules reject the facilitation payments.46
The UN Convention does not make any clear reference to grease payments,
although some scholars argue that the drafters had it in mind when referring to “any
undue advantage” obtained by the corporation following the respective payment.47

Even if focusing only on grand bribery,48 a government cannot enforce the anti-
bribery law easily, not just because gifts may hide actionable bribery,49 but also
because a gray area exists between the two. In United States v. Vitusa Corporation,
the defendant was prosecuted for a payment made to a government official toward
expediting and securing the payment of a debt he was legally entitled t0.” The
American policymakers and scholars argued for the establishment of a concrete
dollar-limit for the clarification of the issue,51 while courts of the other OECD
countries seem to resolve the problems in the gray area keeping account of their
own culture.”

Regarding the enforcement of the anti-bribery law, international comity and
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the host State’s sovereignty would be also pose challenges to a government. Upon
close inspection, priority cannot be accorded to comity in the extraterritorial
application of anti-bribery laws. This is because only the TNC is the target of
the enforcement action in terms of its nationality of the legislating State. Further,
extraterritorial action is meant for the eradication of corruption, giving little
ground for the host State to complain.53 Moreover, global agreement in the belief
that “bribery is unethical”* and its condemnation by all major religions55 overrides
the challenges posed by comity.

In fact, host countries, or civil society in less developed host countries,
may welcome this type of extraterritorial action by powerful countries. When
Australian senators invoked comity and host country sovereignty to justify the
rejection of the CSR Bill,” e. g., a representative of Papua New Guinea-ahost
country to much of Australian investment in mining - told the committee:

It would be very good if a corporate code of conduct was encouraged, so that
Australian companies working in Papua New Guinea were able to do overseas

Lo . . T .57
what they practice in their own country, if our legislation is weaker than theirs.

Another cause for which the home country government may impede enforcing
the anti-bribery law may relate to material and organizational limitations. In
fact, not all countries have such capability of extraterritorial reach like that of the
US. Even the FCPA application offers numerous examples if prosecutors have
failed to provide sufficient evidence.™ This is due to the “inherent and contrived
complexity associated with the biggest abuses of organizational power.”59 As
TNCs are often registered in one country, seated in a second, and operating in a
third, investigators would have difficulties in uncovering dishonest practices of
TNCs. Aware of the illegality in bribing foreign officials, Corporations would
bring their most significant resources to bear to conceal their acts, e.g., through
convoluted routes for bribes, almost always using intermediaries” and often
passing many countries.”

B. From the Duty Bearers’ Perspective

Extraterritorial laws targeting the supply side of transnational corruption are
difficult not only to enforce, but also to obey. The pressure on corporations to
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disobey laws of their home country might be explained by the prisoners’ dilemma
or as an assurance problem; if no competitor acts corruptly, they will all be better
off, but if only one will bribe the host country officials, he will get the pot while
those who abide by the rules will suffer losses.”

Aside from this external dilemma, there is an internal, corporate governance
dilemma stemming from cultural differences in dealing with corruption at home
versus at the host country level.” In this case, the main problem for a corporation
is the willingness to play by the rules in connection with the disjuncture between
the headquarters and its managers who effectively operate in the developing
world. Here, bribes are often solicited by following unwritten norms, inherently
absorbed by expat managers over time, or simply respected out of deference for
local customs or fear of retaliation by unhappy officials.

The expat manager’s cultural dissonance is so significant that it required a
new theoretical tool to provide practical guidance in ethical decision-making.
The Integrative Social Contract Theory requires managers to consider the impact
of their decisions on relevant communities to evaluate whether the decision
implicates non-controversial, universally accepted moral norms (hypernorms)
simultaneously.64 This theory justifies the facilitation of payments, when they are
accepted as local norms, since no hypernorm has emerged to condemn them. As
for grand bribery intended to win a competitive bid, even if accepted in the local
community, it should be rejected by the manager.

But scholars acknowledge that, due to the highly competitive nature of
international business, it is increasingly difficult for field managers to remain
cthical.” Rather than experiencing moral dilemmas, they may simply assess the
risk of being caught against the risk of missing a good contract. Among the three
components of risk in business - risk perception, risk adjustment and risky choice
- only risk perception is related to a degree of permissiveness of the environment
in which he operates; the adjustment may refer to attempts to conceal his acts,
while the choice in the end may be dictated by a variety of factors, including
personal characteristics of the manager.

Finally, the incongruence of values between the developed and the developing
world, which may affect efficiency of foreign bribery laws,” is visible not only in
the developing, but also in developed countries like, e.g., the Netherlands, where
almost half of top managers are foreigners.68 It is also significant that a large
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proportion of foreign managers in the EU are from the regions with a different
cultural approach to bribery, such as Africa, continental Europe,69 or Indians in the
UK."”

IV. Cast oF RoMaNIA: THE HOME STATE SUPPORTING
THE HOoST COUNTRY’S ANTI-CORRUPTION EFFORTS

In his argument against the “leave-it-to-the-host-country” approach, Nichols saw
problems in the long periods of transition experienced by developing countries
and the very corrupted administrative system.71 His analysis applies like a glove
to the situation of Romania in the 1990s, because there were so many corruption
scandals in justice, government, local administration, education, police and the
parliament.72 Not surprisingly, Romania was then regarded as the most corrupted
country in the EU.”

However, something has changed in the last few years. In June 2012, when
former Prime Minister Adrian Nastase (2000-2004) was sentenced to four years in
jail for taking bribes in office, many suspected it was a revenge of President Traian
Basescu, a long term political opponent. Suspicions, however, lasted only for two
years, because, in June 2014, the Anticorruption Directorate (“DNA”), arrested
the President’s brother for allegedly trafficking in his influence over the President.
In 2014, the DNA prosecuted tens of MPs for corruption, together with several
former ministers and some half of the so-called ‘local barons’ (the leaders of the
41 Romanian regional administrative divisions).”* 2014 was celebrated as “The
Year of Justice in Romania.”

This change is related to our research in two ways. First, while targeting the
receiving side, DNA has caught big fish from the supplying side of transnational
bribery. In July 2014, the DNA prosecutors started hearing from dozens of
current and former top dignitaries for a border security contract case relating to
a European defense company, EADS. The contract was signed in 2004 and was
in force until 2010. According to DNA, which also identified some middlemen
and intermediary companies, “EADS paid in 2004, right after the contract was
signed, a four-million euro advance that was to be used to bribe various people.”75
German Prosecutors investigating this case anticipated it to be the biggest case of
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transnational bribery in Europe.76 In another case also initiated in 2014, Microsoft
and Fujitsu-Siemens are suspected of having bribed Romanian officials in order to
secure State contracts.” In this case, nine former Romanian ministers are currently
charged by DNA concerning the preferential attribution of IT licenses.

Second, this case is connected to the existence of a powerful capital-exporting
country behind Romanian anti-corruption institutions. A Romanian columnist
referred to it as: “DNA under the American shield.”” Under this investigation, the
US was a strong shield for DNA in 2014.”

What brought the US to intervene this case? One is that the US was concerned
about geopolitical and strategic aspects. After the Russian annexation of Crimea,
Romania, a NATO country, found herself in the frontline of a very tense region
and the US does not want it to be affected by corruption. The other is that the US
desired to have fair economic competition for American investors in the country.

This aspect brings about one fallacy in Nichols’ analysis. While acknowledging
the minus effect of the home country approach - the firms from the country with
anti-bribery law are less competitive than those from the countries without such
prohibition - Nichols optimistically appreciated that this shortcoming would
be mitigated when more home countries enact similar laws." As shown above,
however, this was not always the case because, even if almost all the important
home countries enact anti-bribery laws, the step from enactment to enforcement
has so far proven to be too big.

Prisoner’s dilemma functions differently at State level than at the company
level. Ideally, all home States and their corporations are better off if all enact and
enforce these laws. [Emphasis added] If just one of them reneges its commitment
and turns a blind eye to her corporation winning contracts by bribing officials
abroad, however, the honest competitors will be losers in the end. Reaching the
ideal status in which respect for the rules is a long process of gradual improvement
and mutual monitoring. The OECD Report 2014 has shown that there is still a
long way to go.81

Powerful home States can use corruption cleansing efforts undertaken by host
States which are beneficial for all parties. The host State can level the playing
field for transnational competitors at least in that particular host State. For the
host States, where “conjunctions of interests of political and economic power
had turned the mechanism of acquiring of state power and its functioning into
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a commodity of corrupt transactions,”” the home State involvement would
help achieve a purpose otherwise impossible. This effect is consistent with the
missionary perspective on the UK Bribery Act 2010 as it was enforced “with
a view to effecting an institutional change in the law and morality of other
countries.”

This approach may have a problem, i.e., some internal forces would always
claim that the home State action breaches international documents like the UN
declaration prohibiting “interference in any form and for any reason whatsoever.”
In our case, the Romanian Orthodox Church harshly criticized American
interference with Romania’s internal affairs with a publication titled, “Who
actually governs Romania?”® Also, when the US acted similarly in Hungary, the
Hungarian foreign minister expressed his government’s “concern from the point of
view of Hungary’s sovereign‘ry.”86 However, international law accommodates such
interference, especially in the case of the fight against corruption. Interference
is also acceptable at the level of political declarations if corruption is seen as a

?

breach of human rights that may trigger developed countries’ “responsibility to
protect.”87 It is even required by specific provisions on cooperation in international

multilateral, regional and bilateral instruments.

V. CASE oF CHINA: THE HOME STATE ENCOURAGING
THE PRIVATE ENFORCEMENT OF ANTICORRUPTION
RULES

Home State initiatives described in the previous section were possible because
the US needed Romania at the forefront of regional security. The home State
(US) leveraged the host (Romania)’s need of economic palrtnership.88 None of
these, however, would work with such a strong host State like China. In this case,
another incentive may stir anticorruption for China: in the need of ‘reputation’
both internally and externally. Internally, China should address the corruption
scandals involving top ranking officials.” Externally, as a home State of large
overseas investments, China is paying more attention to improve the behavior
of her corporations in those fields like sustainable development90 and bribery of
foreign officials.
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Since action against foreign bribery was initiated in 2011 with the Criminal
Code amended, not a single case has been investigated yet. As shown above,
however, important countries with similar provisions enacted long before are now
in the same situation. In China, non-enforcement may not necessarily show a lack
of willingness, but be explained by the flaws in relevant legal texts. Section XXIX
of Article 164 of the 2011 Criminal Code provides that:

Whoever, for the purpose of seeking illegitimate commercial benefit, gives property
to any foreign public official or official of an international public organization, shall
be punished in accordance with the provisions of the preceding paragraph.

Article 164 of the PRC Criminal Law prohibited “giving money or property to any
employee of a company or enterprise or other entity for the purpose of seeking
illegitimate benefits.” If the amount is ‘relatively large,’91 violators “shall be
sentenced to fixed-term imprisonment of not more than three years or criminal
detention; if the amount involved is huge,” the punishment is imprisonment for up
to 10 years.92

The scope of foreign bribery defined by the OECD Anti-bribery Convention
is broader and clearer than the Chinese one. For the OABC, offering advantage
indirectly constitutes bribery, whereas the Chinese provision is silent on it. Also,
‘advantage’ is more than ‘money’ or ‘property’ in the OABC. It is not clear
whether an act that is merely an ‘offer’ to give, but the bribe has not be given,
constitutes bribery.

In these circumstances, China took a step forward in May 2014. A think tank
related to Renmin University (“RDCY”) and ICC China, supported by the Bank
of China, delivered a report pushing the government and the overseas investors to
fully embrace the ICC rules against corruption (hereinafter RDCY Report).93 The
Report comments that reputation is an important motivation; frequent corruption
scandals with Chinese overseas investments “damages the national image of
China.””*

The RDCY Report aims to help Chinese managers “comprehend the
conceptual differences about anti-corruption activities between China and the
international business world,” and to “provide a reference for decision-makers
on establishing anti-corruption national systems for the Chinese government.”95
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It signifies a genuine desire of the third largest capital exporter (in terms of
accumulated foreign direct investment) to play by the rules, as long as the others
do it as well.

Both the ICC rules and the RDCY Report provide practical methods to deter
bribery rather than claiming missionary aims of changing values in host countries.
A level playing field is their target. The ICC rules state in the preface that “only a
corruption-free system makes it possible for all participants to compete on a level
playing field,” while the RDCY Report acknowledges resolution of the “prisoner’s
dilemma’ as the main target of the ICC rules.” In the attempt for seeking private
resolution of the Prisoner’s Dilemma by increasing transparency and mutual trust
between international business companies, the Report addresses an important
hurdle encountered by States when they try to resolve the problem by public law
and policy: competitors are simply in a better position to monitor each other.

While the UNCAC has no monitoring mechanism and the OABC Working
Group used to be overwhelmed by the huge area it should cover, the Chinese
solution may achieve more efficiency, since corporations competing in the same
field can easily keep their eyes on each other. A similar but sort of private/public
chain of resolution was hoped for in 1999, with the adoption of the OABC:

With the adoption of the OECD Convention, multinational companies who have
evidence that they lost business because of competitor bribery will be more
likely to complain directly to prosecutors in the competitor's home country, with
recourse to their own governments, the OECD Working Group, and the press,
if the prosecutors fail to take action. Some will act as private attorneys general,
aggressively rooting out evidence of competitors' bribery, using the Convention

. . e 97
as a tool to right perceived competitive imbalances.

Now, we know that this would not happen in reality, because corporations are
not willing to transform themselves in “private attorneys general.” Instead,
they would rather internalize these problems within epistemic communities.
These communities are defined as “networks of professionals with recognized
expertise and competence in a particular domain and an authoritative claim to
policy-relevant knowledge within that domain or issue-area.”” One example of
an epistemic community is the one created around the ICC rules in the field of
fighting bribery.99 That does not mean mere talks and knowledge-sharing; theories
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describe the interaction in these communities as ‘complex in‘[erdependence’100 or
‘regulatory webs’ " convincingly explain the mechanisms leading to compliance
with the community rules by factors like reputation, benefit sharing and reciprocal
monitoring.

Take reputation for example. While the shameful behaviour of a corporation
may indeed affect national image,102 it is difficult for the State to be responsible
for an action undertaken by the corporation.103 If considering the ICC rules, things
should be different. Damage to a reputation is full, direct and often irreparable. By
pushing its corporations into this epistemic community, the RDCY Report advises
China to silently resolve this pressing issue with others’ hands."” With a strong
State-corporate connection, the government has little incentive to apply foreign
bribery provision of the Criminal Code, but may choose to resolve the problem by
mere adherence of its corporations to an epistemic community. Alternatively, in a
different theoretical perspective applicable to the case, the government could place
them under the ICC’s umbrella as a ‘mediating institution.”'” Indeed, the ICC
seems fit for this role, as “it is not just any community that fosters the desire to be
ethical, but a small one - a mediating institution. In such a mediating institution,
contracts are not based on consent alone, but have a socialized content - a banded
contract.”

In addition, as the RDCY Report strongly emphasizes, the ICC rules are in
fact enforceable, considering that the issuers intend to make a real change by
having Chinese overseas investors adhere to them. The Report points out that the
rules are “extensively adopted in business relations and are widely recognized
in international arbitrations.”"” It does not elaborate on them any further. With
regard to the first aspect, the drafters probably had the following paragraph of the
ICC Rules in mind:

An Enterprise should include in its contracts with Business Partners a provision
allowing it to suspend or terminate the relationship, if it has a unilateral good
faith concern that a Business Partner has acted in violation of applicable anti-

corruption law or of Part I of these Rules.'”

A clause of this type, or more generally an ICC Anti-Corruption clause,"” may
indeed prove to be helpful for judges and for the party claiming corruption in
the enforcement of the ICC Rules in international arbitration. A mere “unilateral
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good faith concern” is more deterrent than a very high standard of proof — ‘clear
and convincing evidence’ '~ applied by the ICC tribunals in the absence of such
clause.

The RDCY Report was the first in this series. Further analysis would include
the so-called C2 (‘Combating Corruption’) principles, which emphasize the
policies, procedures and publication.111 They may compliment the ICC rules,
because, “whereas the ICC approach seems to aim for extreme simplicity, and
therefore ease of application, the C2 anticorruption principles are more open-
textured and theoretical.”' ' One future report will also discuss corruption under the
ICSID arbitration, as recent evolutions may have an impact on Chinese overseas
investors, who seem to have discovered the usefulness of the ICSID tool."” In
World Duty Free v. Kenya,114 the investor’s claims were rejected because “claims
based on contracts of corruption or on contracts obtained by corruption cannot be
upheld.”115 This arbitration award signals a changing approach to corruption at the
ICSID'" of which Chinese investors should be aware.

V1. CONCLUSION

This paper has analyzed the relative impotency of the public enforcement of rules
against transnational bribery by the home State of the briber. We started from an
analysis of the OECD Anti-bribery Convention by putting in balance three ways
of fighting international corruption - home State, host State, and corporate action.
Our research has found that the first one is the most effective and that it can
take various forms, depending on the legal and cultural traditions of each home
country. Additionally, we have demonstrated that the other two approaches, i.e.,
host State enforcement and corporate self-regulatory action, can also be revitalized
with home State support. With regard to the host State, we would encourage the
anticorruption efforts in Romania and more generally in the Eastern Europe by
the US. As far as private enforcement is concerned, we brought to spotlight the
initiative of a very influential Chinese institution to pressure Chinese overseas
investors in adhering to the ICC anti-corruption rules.

The purpose of our research was not to overturn Nichols’ theory, but to add
to it. Home State indeed has a strong interest in an international market governed
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by fair competition. Home State has an interest to escape silently from enforcing
the anti-bribery laws enacted under the international consensus that bribing is bad.
Two approaches by Nichols — host State enforcement and private enforcement
— address this problem. Host State’s strong enforcement would indiscriminately
target bribers from all countries. As for corporate self-enforcement, it may be more
efficient in monitoring defections among competitors in a particular industry. Put
differently, it makes more sense to resolve the prisoner’s dilemma at the corporate
level instead of at the State level.

For this research, we have taken Romania and China as examples of significant
host and home countries, respectively. However, they are by no means general.
Romania and China are rather unique in terms of geopolitical, economic, cultural,
and historical circumstances. Not any host country would accept foreign interference
at the degree seen in Romania; nor any home country exert an influence on its
corporations to the degree of that of China. But if we lower the threshold, both
assertions stand for all the host and home countries, respectively. Therefore, the
uniqueness of the cases does not affect their illustrative character for our analysis.

In the war against the corruption, turning points are crucial, as they would
signal the breaking away of unethical behavior. The anti-bribery case of Romania
was not a creation of the US, but of the brave prosecutors in DNA. If foreign
support was provided, we should place importance of EU institutions. The results
of the Romanian case are unique in the history of Europe. In the Romanian public
opinion, DNA has outranked even the Orthodox Church,117 which mainly checks
cases of the incompatibility of officials."”

By pointing to the motivation of protecting its reputation and the following
Chinese efforts to curb overseas corruption, we have also overlooked economic
motivations. The RDCY Report mentioned that “corruption has become the
biggest and most frequent obstacle encountered by Chinese investors overseas.”'
A changing attitude is visible and will prove to be beneficial. This Report finally
comments that China tends to fight against corruption in campaigns rather than
through a long-term and consistent approach.m This approach can be a turning
point on the way to corruption-free China.
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