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I. INTRODUCTION

Since 1982 when the first Chinese BIT was concluded, nearly 150 BITs have been
reached between China and other contracting States. Although it is difficult to
conclude to what extent the BITs are promoting FDI flows,' undeniable is that the
BITs provide comprehensive protection of investment and improve the economic
determinants of FDI flow.” Meanwhile, the number of investment disputes
under the Chinese BITs has been increasing since 2008. It is mainly due to the
expanding cross-border investment activities and the merging third generation of
Chinese International Investment Agreements (“IIAs”), although the results of
most disputes remain to be seen.’

For a long time, Chinese BITs were mainly modeled after the US and Canadian
BITs. The reforms of Chinese domestic laws, however, have not been involved
in treaty negotiation.4 When, the China-Canada BIT and China-Japan-Korea
Trilateral Investment Treaty reached in 2012, they demonstrated that the interests
of the host countries are being taken into account in IIAs more.” The Premier of
State Council in China maintained that ‘mutual balance’ should be reflected in
the ongoing negotiation of the China-US BIT, indicating the desire to consider
Chinese interests in the new treaty.

As a result, Chinese laws, in particular the will-be-reformed laws after the
2014 Fourth Plenary Session (“FPS”)7 are likely to influence the negotiation and
application of the future Chinese BITs. Here, a question may arise as to what
extent the post-2014 FPS legal reforms will affect Chinese I1As and the ongoing
China-US and China-EU investment instruments.

The primary purpose of this research is to fill the literature gap regarding the
interplay of IIAs and Chinese domestic laws in transition. This paper is composed
of five parts including a short Introduction and Conclusion. Part two will examine
the recent developments of Chinese BITs. This part revisits the treaty practice in
China and proposes 2012 rather than 2008, as the watershed of a new generation
of Chinese BITs seeking the balance between investors and the host countries. Part
three will evaluate the PCC Decision reached from the 2014 FPS as well as the
possible development of the legal system in China arising from the PCC Decision.
Part four will explore the impacts of post-2014 FPS legal reforms on Chinese [1As
negotiation and application. Part five will reach the conclusion.
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II. New DEvELOPMENT OF CHINESE BIT's

Like the majority of the existing 2923 BITs across the globe,8 Chinese BITs are
signed to protect and promote cross-border investment activities. Substantive
obligations of the host countries are included in BITs provisions to protect foreign
investment such as the national treatment, most-favored-nation treatment and fair
and equitable treatment. Procedural dispute settlement mechanisms are provided
in BITs as well through which international investors are entitled to claim the host
countries under the ICSID/UNCITRAL or ICC frameworks. With the investment-
friendly substantive and procedural protection mechanisms for international
investors, the host States may end up with huge compensation for the breach of
BITs obligations.9

China has concluded 146 BITs'" with 132 countries until March 24,2013,
when the China-Tanzania BIT was signed. Apart from the 146 BITs, 19 more
investment instruments have been concluded as well until June 17, 2015, including
framework agreements, free trade agreements, partnership agreements and
trilateral investment agreements.11 Accordingly, foreign investors from developing
as well as developed countries can be protected under the international investment
agreements in China.

However, the parallelism between the protection of Chinese investors abroad
and foreign investors in China, and that between the protection of investors’
private rights and the protection of the host countries’ public interests have been
changing in the development of Chinese BITs since 1982. It may be categorized
into three stages: stage one from 1982 to 1998; stage two from 1998 to 2012;
and stage three from 2012 till now. Each stage is marked by an effort to uphold
the interests in the two parallelisms above but with different emphasis. It is
noteworthy that the balance has been especially called for since 2012, which might
be reflected in the numerous emerging BITs concluded by China.

A. Conservative and cautious towards investment protection: 1982 to 1998

Since launching the “Reform and Opening-up Policy” in 1978, China has made
miraculous and breathtaking economic growth.12 The Reform and Opening-up
Policy was decided by the Communiqué of the Third Plenary Session of the 11th
PCC in 1978, which stressed that: “Global economic cooperation is needed in
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China upon equity and mutual benefits and global advanced tech and equipment
should be introduced into China.” Accordingly, special economic zones were
established in Guang Dong and Fu Jian provinces as pilot regions where numerous
flexible regulations were adopted to facilitate the labor-intensive processing export
industry.

The Reform and Opening-up Policy was implemented in the areas of trade,
investment, technology, service, etc. Following the Policy, China tried to enforce
international investment. However, the first Chinese BIT was concluded 4 years
later in 1982 with Sweden. Up until 1998, 87 BITs were concluded, accounting for
nearly 60 percent of all the BITs (146) signed by China. The BITs between 1982
and 1998 were regarded as the first generation BITs" which provided narrow
dispute resolution regarding only the amount of compensation for expropriation.14

Some research reveals that Chinese people would have negative attitudes
towards litigation.15 As this traditional tendency was reflected particularly in
Chinese BITs between 1978 and 1998, China did not favor international judicial
mechanism to resolve investment disputes.16 China has concluded BITs with 87
countries, but no international dispute settlement case was reported involving
China in the past. Although the liability of China as the host country was limited
due to the narrowed dispute settlement provision, Chinese investors abroad are
well protected.

B. Increasing Protection for Investment: 1998-2012

Between 1998 and 2012 the national agenda of economy shifted from ‘Promoting
Importing’ to ‘Going Global (2000),” presenting a trend to boost the economic
development more actively. Since 1979, the State Council of China has initiated
“Establishing Enterprises Abroad” to implement the Opening-up Policy. For
the first time, the conception of ‘investing abroad” was formulated as a national
policy.l7 The Going Global policy was advocated in third Session of the Ninth
National People’s Congress in 2000, but it was not stipulated formally until the
Sixth Plenary Session of the Fifteenth PCC in 2001." In drafting the Tenth Five-
Year Plan” by the Central Committee, ‘Going Global’ was one of the four national
strategies with the Development of Western Regions Strategy, Urbanization
Strategy, and Talent People Strategy. The Going Global policy is still influential
to the Chinese economic and investment policy even accelerating through “Further
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Going Global” in the eleventh Five-Year Plan (2006—2010)20 and “Fasten the
Implementation of Going Global” in the twelfth Five-Year Plan (201 1-2015),21

The Going Global policy was not only attracting foreign investment, goods,
skills and technology, but also investing abroad and exporting capitals. The
China-Barbados BIT 1998 reflected the Going Global requirement in the area
of international investment law. This BIT fully accepted the role of the ICSID
as a means of international investment dispute settlement. It was thus regarded
as a milestone™ in Chinese BITs to provide unrestricted access to international
arbitration, which was followed by many Chinese BITs.”

As China joined the WTO as the 143rd member in 2001, Chinese investors
were further integrated into the global market. In order to protect domestic
investors abroad, Chinese BITs began to provide more flexible protection to
foreign investors. On the one hand, fifty-one BITs were concluded with countries
across Europe, Africa, America and Asia. On the other, a number of old BITs were
amended Germany (1983), France (1984), Finland (1984), the Netherlands (1985),
and Spain (1992).24

When comparing with the BITs between 1982 and 1998, the new BITs of
1998-2012 were much more developed. First, new provisions covered more cross-
border investments. E.g., the consultation mechanism was adopted by China
and Germany.25 Since the contracting party is entitled to propose consultations
regarding the interpretation, application and implementation of the BIT, the two
countries will obtain further flexibility for protecting their investors. The right to
propose consultations is strengthened because the other party ‘shall” consider the
proposal as a compulsory obligation; it suggested that the treaty provided explicit
mechanism of consultations preserving States’ power to clarify the protection for
investors.”

Second, the specific provisions were stipulated for investment protection
with more details. As for the general protection and promotion of investment, the
China-Germany BIT 1983 provided equal and fair treatment. The China-Germany
BIT 2003, however, demanded more protection including sustainable protection
and security against discrimination and arbitariness. The instrument reified the
protection from the angles of management, maintenance, use, enjoy and dispose
of investment.”” The provision of expropriations granted greater protection for
the investors in the China-Germany BIT 2003. Expropriations were prohibited
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in 1983; they were permitted only for public interests with due compensation
pursuant to legal procedure. The 2003 BIT, however, did not require the ‘legal
procedure’ among them. The new BIT provides details regarding the compensation
as follows:

Compensation shall be equivalent to the value of the investment immediately
before the expropriation is taken or the threatening expropriation has become
publicly known, whichever is earlier. The compensation shall be paid without
delay and shall carry interest at the prevailing commercial rate until the time of

28
payment.

Not only the compensation is thus required to recover to the value of investment
before expropriation, but also the interest at the prevailing rate is required to
calculate compensation. It is noteworthy that the States’ power and discretion
were observed as well to facilitate the compensation by stipulating that: “At the
request of the investor the legality of any such expropriation and the amount of
compensation shall be subject to review by national courts, notwithstanding the
provisions of Article 9%

Third, international dispute settlement under the ICSID was introduced to
treaties regarding the disputes between investors and the host countries. The
China-Germany BIT 2003, e.g., provided that:

The dispute shall be submitted for arbitration under the Convention of 18 March
1965 on the Settlement of Investment Disputes between States and Nationals of
Other States (ICSID), unless the parties in dispute agree on an ad-hoc arbitral
tribunal to be established under the Arbitration Rules of the United Nations
Commission on the International Trade Law (UNCITRAL) or other arbitration

30
rules.

Hence, the investors from China and Germany can rely on the rules of the ICSID
or UNCITRAL explicitly to resolve investment dispute, which was not stated in
the old China-Germany BIT. Moreover, the awards reached under these rules were
regarded as final and binding; they were only subject to “those appeals or remedies
provided for in this Convention,”"' which enhanced investors’ rights from the legal
authority of tribunals’ awards.
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The Chinese BITs in the period of 1998-2012 illustrated pro-investment
trend through providing substantive and procedural protections for investors and
investments, which might be the reflection of liberal-investment principle. Being
different from the cautious BITs between 1982 and 1998, the second generation of
Chinese BITs provided opportunities to promote investments between China and
other countries. Chinese investments were therefore transformed, including some
emerging side effects such as the sovereignty wealth fund.

C. Seeking Balance: Post-2012

China has been attracting FDI because of its huge investment market. The
FDI inflow into China demonstrated continuous growth in and after the global
economic crises.” (Table 1)

Table 1: C1 FDI Inflows 2006 - 2013 (Millions of US Dollars)

Veap ——Country China UK Us
2006 72715.0 156 193.2 237 136.0
2007 83 521.0 200 039.2 215952.0
2008 108 312.0 89 025.8 306 366.0
2009 95 000.0 76 300.9 143 604.0
2010 114 734.0 49 616.9 198 049.0
2011 123 985.0 511375 223 759.0
2012 121 080.0 45 796.0 160 569.0
2013 123911.0 371009 187 528.0

Source: OECD International Direct Investment Statistics 2014, available at http://dx.doi.org/10.1787/
idis-2014-en (last visited on Feb. 16, 2016).

Although the FDI outflow from China remains small when compared with the FDI
inflow, a sharp boost of FDI outflow occurred in 2008, when it increased over 100
percent from USD 26,510 million to USD 55,910 million. With the huge foreign
exchange reserves,” China’s FDI outflow keeps growing since 2006 without
any cutbacks (Table 2). In spite of the impressive growth, China’s FDI outflow
remains small regarding its share in global FDI outflow market.”* Further FDI
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outflow from China is thus expected to be growing in the future.

Table 2: C2 FDI Outflows 2006 - 2013 (Millions of US Dollars)

Year T China Germany UsS
2006 21 160.0 118 701.0 224 220.0
2007 26 510.0 170 617.5 393 518.0
2008 55910.0 72 757.8 308 296.0
2009 56 530.0 69 638.8 287901.0
2010 68 811.0 126 310.4 277779.0
2011 74 654.0 80971.1 386 724.0
2012 87 804.0 79 607.4 366 940.0
2013 101 000.0 57 549.6 338 302.0

Source: OECD International Direct Investment Statistics 2014, available at http://dx.doi.org/10.1787/
idis-2014-en (last visited on Feb. 16, 2016).

With regards to the bi-directional growth of FDI inflow and outflow, China
is in the transition towards dual identity: capital exporting country and capital
importing country. It requires China to balance her position as a home and as well
as host country simultaneously. The cautious BITs during 1982-1998 and the
investment-protection based BITs during 1998-2012 are therefore to be adjusted
more progressively.

The China-Canada BIT and China-Japan-Korea trilateral investment treaty
(“CJK TIT”) adopted the provisions for protecting investors as well as the
interests of the host countries, in order to achieve the balance between private and
public interests. Standalone exception provisions35 and exceptions provided in the
provision of States’ obligations36 are adopted to reserve the regulatory space of the
host countries through justifying governmental measures.

Apart from the exceptions on expropriation and compensation,37 the China-
Canada BIT and the CJK TIT both provide more comprehensive exceptions. First,
the exceptions cover broader treaty provisions more clearly. The China-Canada BIT
2012 precluded the most-favored-nation treatment (“MFN”) in the free trade area,
customs union and aviation, fisheries and maritime industry.38 In these specific
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areas, each party would have more flexible measures. Also, the procurement by a
contracting party and government-supported loans, guarantees and insurance are
all exclude from the MEN (Article 5), national treatment standard (Article 6) and
the requirement of the “Senior Management, Boards of Directors and Entry of
Personnel” (Article 7).39

Second, unlike the majority of the BITs before 2012, new BITs pay due
attention to environmental protection, desiring to protect public interests of the
host States. The China-Canada BIT and the CJK TIT both not only recognize
high environmental standards to attract investment in preamble or consultation
provisions, but also provide environmental protection mechanisms in substantive
provisions.40 Regulatory power of the host countries is thus embodied explicitly
in these BITs, for sustainable investment which is a highly topical issue of the
contemporary international investment law."

Third, in order to strengthen the regulatory power in the financial service
sector, both the China-Canada BIT and the CJK TIT provide carve-outs for
prudential measures. The China-Canada BIT contains a general exceptions clause
in which States” measures are defended for prudential reasons including the
protection of depositors, financial market participants and investors, policyholders,
policy-claimants; the maintenance of the safety, soundness, integrity or financial
responsibility of financial institutions; and the preservation of the integrity and
stability of a contracting party’s financial system.42 When comparing with the
China-Canada BIT, the CJK TIT covers fewer aspects including investors,
depositors, policy holders, the integrity and stability of the financial system.43 It is
noteworthy that the prudential measures in the CJK TIT do not address financial
institution-related issues (e.g., safety, soundness, integrity and responsibility).
Instead, both the China-Canada BIT and the CJK TIT cover financial system.
In this regard, States’ measures to protect individual financial institution are not
likely to be defended by the CJK TIT and States’ regulatory space is thus narrower
in the treaty.
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Table 3: C4 Prudential Measures in the Financial Sector

China-Canada BIT 2012 ‘ CJKTIT

depositors

financial market participants ‘

investors

policy holders

policy-claimants

persons to whom a fiduciary duty is owed | persons to whom a fiduciary duty is owed
by a financial institution by an enterprise supplying financial services

safety of financial institutions

soundness of financial institutions

integrity of financial institutions

financial responsibility of financial institu-

tions

integrity of financial system

stability of financial system

Fourth, regulatory power of the host countries is embodied through the exceptions
to the free-transfer-of-funds obligation. Under Article 19 of Temporary Safeguard
Measures, the CJK TIT entitles the host countries to adopt or maintain measures
not conforming the obligations of transfer and the national treatment regarding
transnational capital transaction among these three countries. It can be enforced
under the circumstances of serious balance-of-payments difficulties/threat, serious
external financial difficulties/threat and serious macroeconomic management
difficulties/threat in exceptional situation.” The China-Canada BIT also stipulates
that a contracting party can restrict transfers in the situation of serious balance of
payment difficulties/threat.” The China-Canada BIT provides exceptions to transfer
under the provision of ‘transfer,” while the CJK TIT included the exceptions in
both the ‘transfer’ and “temporary safeguard measures” provisions. Moreover, the
CJK TIT presents more options for the host states to limit or prevent free transfer
in the circumstances of serious external financial and macroeconomic management
difficulties or threat, which was not invoked by the China-Canada BIT.
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Table 4: C5 Regulatory Power to Limit/Prevent Transfer

China-Canada BIT 2012 CJK TIT 2012
Prevent transfer Delay or prevent transfer
bankruptcy
insolvency

protection of creditors’ rights

L. .. issuing in securities, futures, options or other
1ssuing 1n securities L.
derivatives

.. .. trading in securities, futures, options or other
trading in securities -
derivatives

.. .. dealing in securities, futures, options or other
dealing in securities

derivatives

criminal or penal offenses

reports of transfers of currency

reports of transfers of other monetary instruments

ensuring the satisfaction of judgments | ensuring compliance with orders or judgments
in adjudicatory proceedings in adjudicatory proceedings

Restrict transfer under Not conforming the obligations of transfer

serious balance of payment difficulties/threat

serious external financial difficulties/threat

serious macroeconomic management
difficulties/threat

II1. Tue FPS oF THE 18TtH PCC

The National Congress of the Communist Party of China (“NCCPC”), which
started in 1921, runs once every five-years. The NCCPCs discusses every aspect of
national agenda including the election of CPC leaders, socio-economic development,
and domestic and foreign policy. The Plenary Session (“PS”) is organized by the
Party Central Committee (“PCC”) at least once a year, in which the leadership of
governmental organs, the general direction of social and economic evolution, the
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adjustment of national policies and international strategy are discussed.”

The FPS of the 18th PCC, held in October 2014, was a watershed as it was the
first FPS in China to discuss the issues of “regulating a country by law,”" which
would influence China of strategic significance.

A. The FPSs

Since the first NCCPC of 1956, China has organized 10 NCCPCs. Generally,
each PCC organized 7 PSs within every ﬁve-years.48 The main agenda of the
first PS includes the election of the members of the Political Bureau of the
Central Committee; the second PS focuses on the preparation for the personnel
change of the State Council, National People’s Congress, Supreme Court and
Supreme Procuratorate and the seventh PS prepares for the next PCC.” The
other three PSs usually have different focuses including economy, agriculture,
the Party construction and the reform of the administrative system. The 4th PS
(FPS) connects the agendas which have been and will be implemented. The FPS
is therefore regarded as a ‘key PS.”” Table 5 demonstrates the core agendas of
certain FPSs. It illustrates that three out of the four latest FPSs examined the
constructions of the Party, which constituted a standing issue for each FPS.
However, the 2014 FPS conferred legal construction, which was therefore
considered as an evolutionary FPS.

B. The FPS of the 18th PCC in 2014

Since 2013 China has been deepening the reforms in a comprehensive way, which
was initiated at the Third PS of the 18th PCC as a benchmark of the country.
For the ‘deep’ and ‘comprehensive’ reforms, China has been in a period seeking
changes including the law. The FPS of the 18th PCC in 2014 discussed legal
affairs.
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Table 5: The Main Agenda of the FPSs in most recent 11 PCCs

PCC Main Agenda
8" PCC | Candidates of the presidium

11" PCC | PCC Decision on Certain Issues Promoting Agriculture Development

Mechanisms facilitating new leaderships for central organs; PCC Suggestions
12" PCC | on the Seventh Five-Year Plan for the Development of National Economy
and Society

13" pCC Adjustments to the personnel of the PCC

PCC Decision on Several Significant Issues Regarding the Construction of

14" pCC
the Party

PCC Decision on Several Significant Issues regarding the Reform and

15" PCC
Development of State-Owned Enterprises

16" PCC | PCC Decision on the strengthening of the Party’s Administrative Ability

17" pec PCC Decision on Several Significant Issues regarding the Strengthening and
the Improvement of the Party’s Construction under the new circumstances

18" PCC | PCC Decision on the construction of the Rule of Law

Source: Review of the Fourth Plenary Session after the Foundation of the PRC, China Law Society
Website (21 October 2014) available at http://www.chinalaw.org.cn/Column/Column_
View.aspx?ColumnID=929&InfolD=10355 (last visited on Dec. 8, 2014).

Some elements facilitated the law-themed FPS of the 18th PCC. First, the economic
restructure in China’s transition calls for “economic growth in pursuant to law”
from the merely ‘economic growth.’51 The current legal system is thus required
to be reviewed and rectified for the economic transition from the perspectives
of internal judicial management system, judicial power operation mechanism,
and judicial power supervision mechanism.” Second, social problems such as
social contradictions, corruption, and the gap between the rich and the poor are
emerging significantly in the transition, which would amount to the obstacle of
the “Comprehensive Well-off Society”53 target in 2020. A comprehensive legal
system is hence needed to diminish these obstacles through regulating social
behaviors, balancing social interests and solving social problems. In order to
achieve the targets by 2020, deeper and more comprehensive reforms in the next
six years have to be finished efficiently and legitimately.
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Against this backdrop, the FPS of the 18th PCC passed the “PCC Decision on
Certain Significant Issues Regarding the Promoting the Governance of the Country
by Law” (hereafter PCC Decision).54 The PCC Decision augmented the protection
of private rights and property, provoking the people’s devotion to the social and
economic reforms. Furthermore, the PCC Decision indicated that foreign investors
would gain more judicial resources in China, demonstrating an open and flexible
environment for foreign investments. Finally, the PCC Decision is consistent with
the sustainable economic and social development by providing transparent judicial
impartiality and strengthened governmental public trust.”

C. The PCC Decision

The PCC Decision contains extensive provisions to facilitate China’s philosophy
of “governing the country by law” from the perspectives of construction and
revolution of constitutional law, administrative law, judicial system, social legal
awareness and legal professionalls.56

With regard to the constitutional constructions, the PCC Decision established
the National Constitutional Day on December 4 and set requirements for “scientific
and democratic” legislations in the imperative fields including fair economic
market, investment management, energy utilization, environmental protection,
national security, etc. The aim of protecting private property rights is to encourage
the devotion to social reform. Filling legal gaps would strengthen the orderliness
in certain sectors which is a constitutional ground.

The purposes of constructing administrative legal system are to: (1) fulfill
government duty comprehensively; (2) improve administrative decision-
making mechanism through introducing government-counsels and lifelong-
responsibility; (3) deepen the reforms of administrative execution through
integrating resources and improving efficiency; (4) strengthen the civilization in
administrative execution; (5) enhance the supervision of administrative power; and
(6) promote the transparency and publicity of the overall administrative affairs.”’
These indicated China’s determination to purify the administrative execution
environment and to prevent corruption,58 which further facilitates the economic
and social reforms.

When it comes to the construction of the judicial system, China commits to
establishing the circuit by the Supreme Court to settle the cross-district disputes.59
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The cross-district People’s Court and People’s Procuratorate are expected to make
Jjudgements over the cross-boards cases, which constitutes an experimental attempt
in the judicial reforms.” The circuit and the cross-district courts will be the first
endeavor in the history of China’s judicial reforms. It demonstrates the country’s
intention not to interfere into the district question.61 Further transparency will then
be added into the judicial system, which reflects the requirement of “governing the
country by law” of the 18th PCC.

Promoting people’s legal awareness requires higher education to adjust
Chinese tradition of ‘avoiding li‘[igaltion.’62 The construction of legal professionals
includes the training of researchers and practitioners tackling rules and regulations
for international dispute settlement.” Complying with the principle of “governing
the country by law,” both are expected the countrywide dissemination of law for
the target of 2020.

IV. TuEe INTERPLAY OF THE PCC DECISION WITH
THE INTERNATIONAL INVESTMENT TREATIES IN CHINA

Among all the Party’s documentations and policies, the decisions reached by
the PCC are the most influential and significant instruments that can bring far-
reaching changes to the country. The third PS of the 11th PCC, e.g., initiated
the “Open-up and Reform” decision, which profoundly influenced the society,
politics, economy, culture and diplomacy of the nation.” The PCC Decision and
the future legal reforms will thus improve the stability and transparency of the
legal environment for foreign investment in China. The Chinese BITs practice
and the tribunals’ arbitration practice will inevitably be influenced by the legal
reforms. They would have relevance to the arrangements of treaty provisions,
the number of investment disputes before international tribunals, and the local
remedies for international investors.

A. Augmenting Investment Disputes before International Tribunals

So far, very limited number of investment dispute cases concerning China or
Chinese investors were claimed under international tribunals. It is mainly due to
the Chinese legal tradition of ‘avoiding litigation’ and the lack of professionals.
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However, these would no longer be obstacles with the PCC Decision.

The PCC Decision addressed that the principle of “governing the country
by law” should be promoted nationwide, aiming that all the Chinese people will
advocate, comply with, and defend law. In case of disputes between foreign
investors and the Chinese partners, the Chinese parties are more likely to resort
to legal mechanism. Also, the governmental bodies are gradually required to deal
with the investment disputes with foreigners by law only. In addition, a set of
comprehensive legal mechanisms have been stipulated to facilitate the settlement
of dispute. The PCC Decision provided the comprehensive mechanism to promote
the publicity of governmental affairs. With the Decision, foreign investors can
get more access to the administrative authorities, administrative procedure, the
supervision body and the applied laws which could be invoked as critical evidence
before international tribunals.”

The lack of professionals in the field of international investment law is
partially due to the defects of the legal education system in China® including the
“ossified textbook-based teaching,”67 “decreased quality of legal education,””
and “ambiguous purpose of legal education.”” However, it is expected to be
improved because the PCC Decision has required the training and establishment
of professional teams including judges, procurators, notaries, practitioners and
scholars in order to deal with international cases more efficiently. Without enough
professionals of international investment law, the host country tried to resolve
such disputes by means of compromise or other private mechanisms. Although the
professionals-team does not constitute a decisive element for the host country and
international investors to bring disputes to international tribunals, the improved
legal professionals will undoubtedly increase the possibility of international
dispute settlement.

B. Fertilizing the Content of ‘Host State Law’ in Investment Treaties

The FPS of the 18th PCC and the legal reforms thereof will alter the content of
Chinese BITs and the obligations of foreign investors substantively through the
treaty provision requiring investors to comply with the host countries’ laws. The
provision constitutes one mechanism to defend the host countries against treaty
claims. It is laid down in a number of investment treaties. If a treaty provides that
“each contacting party shall admit investments in accordance with its laws and
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regulations,” it can be commonly found in all the three stages of Chinese BITs
above.” Such a provision incorporates foreign investors’ obligations into the
promotion and protection of their investments. It also provides a “weapon for host
states to defeat investment treaty claims in appropriate circumstances.””

However, whether foreign investors should comply with the “investor legality
provision”72 depends on the scope of host countries’ laws because the wording
of each provision links directly to their legislations. Although the PCC Decision
did not provide for details regarding the legislative reforms, nor did it contain
the deadline for the reforms, it did introduce compulsory guidelines to adjust
the current legislations. As mentioned above, because the pre-2014 PCC did not
discuss legal questions, the PCC Decision is expected to promote the legal reforms
significantly in China.” In this regard, the PCC Decision and the possible changes
to the legal system have the potential to trigger questions on the scope and content
of investors’ obligations under the new legislations in the future.

1. Improving the Legislative System
The legislation reforms are contained in the section of constitutional construction
in the PCC Decision, providing a general direction the future legislations may
follow. It is noteworthy that the PCC Decision did not introduce comprehensive
guidelines particularly for international investment. Therefore, the definite
interaction between the PCC Decision and Chinese investment treaties will be
reflected through the reformed laws and system eventually. Theoretically, the
binding provisions of investment treaty may conflict with the amended laws,
which might require the termination of treaty provisions in question. Legislative
reforms shall be introduced by positive system of lawmaking.74

The legislative system reforms comprise three main aspects. First, the drafting
of the comprehensive and fundamental laws will be initiated by the Commission
of Legislative Affairs of the Standing Commission of National People’s Congress.
Second, the important laws and regulations of administrative affairs will be
drafted by governmental bodies dealing with legal affairs. Third, the boundaries
of legislative power among different bodies will be outlined more precisely to
diminish local protectionism75 and the independent third party will be introduced
to facilitate the settlement of legislative disputes among the bodies above.

The proposed legislative reforms are expected to provide a more transparent
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investment environment for foreign investors although the stability might be
weakened because of the ongoing changes.76 E.g., the strengthened participation
of people and third party in legislative reforms proposed by the PCC Decision
would facilitate the access to legislations with the discussion and drafting and
to release and announcement of laws. As transparency is usually provided in
the fair and equitable standard in investment treaties, the legislative reforms not
only respond the economic transition in China but comply with investment treaty
requirements.77

2. Drafting and Amending Laws

The PCC Decision proposed drafting laws in the areas where there is no law
and amending laws where the current laws need to be improved significantly in
order to conserve the private rights (including private investors). The PCC has
acknowledged that the current Chinese legislation has defects.” Certain laws were
enacted in the early Open-up period, but they are no longer sufficient to cope with
the emerging disputes.79 Some laws are indistinct and obscure judicial practice
while others are containing the interests of certain government bodies.” It is thus
implied that not only new laws are to be enacted, but also the old laws will be
amended, otherwise the economic and social transition would face obstacles.

First, property laws should be improved for an equitable market. The laws and
regulations lacking ‘equity’ will be abrogated in order to protect “the property
rights of natural person and economic organizations of all forms of ownerships.”81
Accordingly, private property rights including those of foreign investors would be
respected more by the reformed legislations. The protection of the property under
State and collective-ownership will be enhanced, as well.” It may indicate that the
private participants nevertheless would not possess the competitive advantages in
the State and collective-ownership dominated sectors. Whether the strengthened
equity for private property rights proposed by the PCC Decision is sufficient for
private participants in the transition is thus unknown because the proposal takes
time to be translated into laws, regulations or rules.

Second, in the area of market legislative constructions, the PCC Decision
proposed the compiling of the Civil Code of China and the supporting laws and
regulations covering the areas of investment management, land management,
energy and mineral resources, agricultural, revenue tax and finance.” Obviously,
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these proposals are related to the rule of law in economic activities. The PCC
Decision, however, did not ignore non-economic aspects. E.g., it proposed
establishing laws promoting cultural industry in the sector of cultural service,
laws of national honor, laws of internet security, service and management, laws in
public service sectors including education, employment, income allocation, social
welfare, public medicine, food safety, charity, social aid, the protection of women,
the old, the disabled, as well as the environment.” Those legislative reforms in
the non-economic areas are comprehensive for supporting the economic transition
better. In this regard, the proposed legislative reforms seem to be driven mainly by
the transition in China, which aimed to achieving the two 100-year goals85 in the
coming years. The goals above in turn require both economic and non-economic
reforms because the later can help eliminate the difficulties in social welfare,
income allocation, poverty, environment, ete.”

The PCC Decision stressed legislative reforms for environmental protection.
More focuses are on the strengthening the legal responsibility and boosting
the cost significantly for pollution. The PCC Decision suggests that if foreign
investors fail to comply with the reformed environmental laws and regulations,
they would be punished more strictly. However, problems would still exist even
when the reforms are completed because most of investment treaties concluded by
China do not include environmental provisions. International tribunals then are not
obliged to consider environmental issues in treaty interpretation, which prevents
the stricter environmental laws under the domestic legislative reforms.

As a result, the current investment treaties need to be reformed as well in
order to cater for the legislative reforms in China on the one hand, and the non-
investment considerations which are receiving increasing attention on the other.”
However, this process will be tough because of the re-negotiations with countries
of different development stages.

Third, the PCC Decision has proposed the legislative constructions on national
security under the comprehensive rule of law. The National Security Committee
(“NSC”) was finally established on January 24, 2014 at the meeting of the Party
Central Political Bureau.” The NSC is responsible for the Party Central Political
Bureau and the Standing Committee thereof with regard to the essential issues
concerning national security.89 In the context of the PCC Decision, the NSC
should also be integrated into the legal framework and the legislations on national

51



CWR

security issues will grant the NSC legal powers.

‘National security’ is an issue in international investment regime because it
is used to justify States’ behaviors in certain investment treaties. In such cases
as Ralls Corporation v. Committee on Foreign Investment in the United States”
and the CNOOC-Unocal T ransaction,g1 Chinese investors such as Huawei and
ZET have been rejected out of the American investment market completely for
security reasons. Considering the US and Russia have established national
security council or similar organizations, the NSC can reasonably check foreign
investment.

However, a question may arise whether the NSC and the legislations will
impose substantive influence on foreign investment in a short term. On the one
hand, the NSC was just formed in early 2014 so that the laws, regulations and
rules regarding the national security issues need to be discussed, drafted and
amended on the basis of the current NSC practices. On the other hand, the NSC
focuses on providing a stable environment internally and externally to support
the current transition. The legislations thereof are likely to stress how to diminish
public security threats caused by terrorists” instead of foreign investors. There is a
possibility for the NSC to intervene into investment-related security issues because
the Committee is entitled to “make policies with regard to national security”94
and the Exposure Draft of the Foreign Investment Law of the PRC has added
‘national security’ into the scrutiny of foreign investment.” Before taking an
action, however, the NSC should take lessons from the Chinese cases before the
US courts.

The PCC Decision requires not only enacting new laws to fill the legislative
gaps in certain fields, but also improving the existing legislations. Regardless of
enacting new laws or improving the current laws, the PCC Decision is expected
to shape the future legislative reforms in China, which will undeniably fertilize
the scope and content of China’s domestic laws and regulations. As legal reforms
in the specific areas are going on, foreign investors should pay attention to them
before setting up investment projects in China because those reforms will have a
great influence on their investment.

As mentioned above, China began to seek balance between investors and the
host countries adopting more regulatory provisions in investment treaties. The
PCC Decision and the following domestic laws will further enhance and clarify
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the content of States’ regulatory power. As a consequence, the domestic legislative
reforms should commonly go together with the new investment treaties.

C. Improving Judicial Remedies for International Investors

With regard to the proposed reforms of judicial system, the PCC Decision
introduced new mechanisms. First, the PCC Decision suggested the separation
of judicial and administrative functions of the courts. It implies the complete
independence of the court from administrative and executive affairs.

Second, the PCC Decision called for establishing the circuit court and the
cross-administrative-regions courts. The new forms of courts are expected to
improve the independent and impartial line of jurisdiction between the central
and local courts; they will facilitate people to access the court.” These would
comply with the PCC Decision for impartial and credible court.” Moreover,
foreign investors in China will also benefit from the potentially improved judicial
resources.

Among the 146 BITs concluded by China, more than 60 percent were
signed before 1998. These BITs generally included narrow scope of investment
dispute provisions, allowing only the disputes concerning the compensation for
expropriation to be brought to international arbitration.” As only less than 20
percent of those BITs have been replaced by new BITs with broader dispute
settlement provisions, the remaining majority BITs still limit foreign investors
to access to international arbitration when disputes occur. The domestic dispute
settlement mechanisms in China therefore constitute an inevitable form of remedy
for foreign investors. ” When disputes arise out of the non-expropriation issues,
international settlement mechanisms are not available under these BITs. In this
case, the alternative solutions can be reached through investment contracts or other
agreements. As of today, the local remedies including litigation and arbitration are
still feasible in China for the investment disputes. The proposed judicial reforms
by the PCC Decision are thus expected to benefit the foreign investors in the
future.

The PCC Decision and the proposed judiciary reforms have the potential to
reintroduce the “access to justice” principle with new investment treaties. “Access
to justice” is an international custom, providing local remedies pursuant to the
laws of the host countries. " The majority of the BITs concluded by China do
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not contain a provision requiring the exhaustion of local remedies. Although
some Chinese BITs provide it as a compulsory requirement when the duration of
the exhausted procedure may differ. The China-Columbia BIT (2008) demands
the exhaustion of domestic settlements according to the host State law before
sorting to the investor-state dispute settlement."” The BIT between China and the
Belgium-Luxembourg Economic Union has prescribed the exhaustion of local
remedies from the Chinese perspective. Here, the procedure was further limited
into a shorter three month time instead of six months as laid down at the China-
Columbia BIT.'” The practice of the China-Belgium-Luxembourg BIT can be
found in the China-Latvia BIT (2004), China-Netherlands BIT (2001) and China-
Tunisia BIT (2004),103 as well. Such investment instruments are identical because
exhaustion is asked as ‘compulsory’ by China. In another group of Chinese BITs,
exhaustion of local remedies is an optional choice by adopting the terms of “may
require exhausting the domestic procedure.” Noticeable examples are: China-
Djibouti BIT (2003), China-Guyana BIT (2003), China-India BIT (2006), China-
Myanmar BIT (2001), and China-Trinidad and Tobago BIT (2002)."” The China-
Finland BIT (2004) also provides for an optional exhaustion of local remedies.
It confines the scope of the remedies within China, instead of both contracting
par‘[ies.105

Although many investment treaties are circumventing the exhaustion of
remedies principle before international arbitration'” in order to enhance the
efficiency and impartiality of international dispute settlement, " the treaty and
arbitral practice indeed entitle investors from developed countries to avoid the
judicial settlement in developing countries."” Since the current treaties and arbitral
practices have substantially surrender the judicial power of developing countries
to international arbitration and do not achieve the reciprocity between developed
and developing countries,"” the internal law and judicial settlement of the host
countries are advocated to return back into investment treaties and proposed to
have a solid control over international investment disputes.110 Both investment
arbitrators and scholars have addressed that the local remedies of developed
countries are required to be exhausted while those of the developing countries give
way to protecting foreign investment. In order to preserve the judicial space of
the host states, the domestic remedies in investment '[reaties,112 addressed by the
EU in 2011,"” would be suggested. E.g., the Transatlantic Trade and Investment
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Partnership (“TTIP”) has illustrated the EU members’ explicit position to overstep
the international dispute settlement. ' As regard the investor-state dispute
settlement (“ISDS”) mechanism in the EU-US TTIP, the Union’s Incoming
Commission head, Jean-Claude Juncker noted that: “Under no circumstances
would the ISDS have the final say over any dispute that could arise between
companies and governments and the rule of law and the principle of equality
before the law would prevail.”115 He has also indicated that the ISDS may not be a
part of the TTIP. In this context, EU investment treaties would return to the local
remedies principle on the ground that the domestic laws of the EU member States
are able to grant foreign investors sufficient protection.116

New generation of investment treaties calls for the balance of interests between
private investors and the host countries, as well as between the international and
domestic settlements. In this sense, the EU’s reintroducing local remedy principle
would provide illustrative implications. If the exhaustion principle are added into
investment treaties, the efficiency of the host countries’ laws and judicial remedy
would be required, as has been repeatedly elaborated by the EU members' and
international tribunals. Eventually, the PCC Decision and the proposed judicial
transformation in China may improve the efficiency, transparency and equality
for the protection of investors. The circumstances are therefore likely to facilitate
the internal judiciary control over investment disputes and to equally allocate
judicial powers between international and national settlements, which eventually
contribute to the balance between foreign investors and China, the host country.

V. CONCLUSION

Comprehensive legal reforms have been called for by the Chinese society,
especially in this period of economic and social transition. The historical FPS
of the 18th PCC in 2014 addressed the legal constructions and transformations
comprehensively in the hierarchical form of a Party documentation. This PCC
Decision has provided benchmark and general guidelines for legal reforms in
China. Based on the PCC Decision, the Cross-Administrative-District Court was
established and the Exposure Draft of the Foreign Investment Law of the PRC was
released, which are unprecedented in China.
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This paper has explored the influence of the legal reforms to international
investment practices in China focusing on the FPS of the 18th PCC. The author
has tried to expose the development of Chinese BITs practice, especially after
2012 which demonstrates the trend towards the balance between private investors
and the host countries. It is illustrated that China’s BIT practices have experienced
the “cautious investment protection” and “expanded investment protection,”
and are now experiencing the “balanced investment protection.” The post-2012
Chinese BITs increasingly began to accommodate non-investment interests of the
host countries.

In order to explore the links between the latest legal reforms in China and the
new development of Chinese BITs, the author has evaluated the PCC Decision and
the legal transformations including constitutional law, administrative legal system,
judicial system, people’s legal awareness and legal professionals. The PCC
Decision has proposed the principle of “governing the country by law” nationwide,
which functions differently from the legal tradition of ‘hating litigation’ in China.
It will encourage the settlement of investment disputes through judicial manner
including international arbitration. The PCC Decision has suggested amending
and enacting laws, which will fertilize the content of “host state law.” Such legal
reforms will eventually lead foreign investors to comply with investment treaty
provisions with China. The more comprehensive host state laws are, the more
effectively balance is reserved in international investment treaties.

Considering the judicial remedies of the host countries especially within the
EU investment treaties, the international community should enhance the States’
regulatory power through different treaty provisions. Whether the balance
between international and domestic judicial powers over investment disputes
can be achieved in treaty practice is not fully confirmed. However, efficient and
transparent judiciary should be referred to as a pre-condition. The separation of
jurisdiction and execution within the court, the establishment of circuit court by the
Supreme Court and the establishment of the cross-administrative-regions courts
were all introduced by the PCC Decision in order to strengthen the availability,
efficiency and transparency of the legal system in China.

Investment treaties do not yet deal with private investors and the host countries
in a balanced manner. In addition, investment disputes are not impartially tried
by international and domestic court. However, the recent development of Chinese
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BITs are adjusting such imbalances with more provisions for the host countries.
The continuous calling for legal reforms in China and the current proposal from
the PCC Decision not only provide opportunities for foreign investors to resolve
disputes through international judicial mechanism, but also potentially retain
greater capacity for domestic judiciary over international investment disputes.
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