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1. Introduction

Most bilateral investment treaties (“BITs”) are applicable to an investor who
“attempts to make, is making, or has made an investment in the territory of the
other Party.”l In this regard, ‘territory’ is essentially a geographical area as to
the applicability of BITs. The ’territory’ may be defined for the protection of
investment, which is, in particular, located in maritime areas beyond territorial
waters of the pal“[y.2

Clear definition of the term, ‘territory’ should be included in any investment
treaty. Some BITs, however, either define it obscurely or do not define it at all.
Such obscure or non-definition of the term ‘territory’ may lead to investment
dispute before the International Center for Settlement of Investment Disputes
(“ICSID”) and other fora. In Philippe Gruslin v. Malaysia, e.g., the tribunal
pointed out that qualified investment of another Party (investors) has to be made “in
the territory of the Party” in accordance with Chapter Eleven of North America
Free Trade Agreement (“NAFTA”).3 Another case is Canadian Cattlemen for
Fair Trade v. United States; which dealt with the relationship between the ‘investor’
and ‘territory.” Although there is no such requirement in the text of the NAFTA,
the concept of an ‘investor’ only exists based on the ‘investment’” made. It is thus
a tacit requirement for a qualified investor to be “in the territory of the Party.”4 A
similar conclusion was drawn in the subsequent cases such as Bayview v. Mexico’
and Apotex Inc. v. The United States.” Various investment forums also raise
question whether the investment is “in the territory of other party.” In Bayview v.
Mexico, e.g., the tribunal deals with the definition of ‘territory”’ in relation to the
investment of water resource.’ Also, in Fedax v. Venezuela, the tribunal referred
to the rules to decide whether electronic commerce is in the territory of a State.’ In
recent, it is more difficult to define ‘territory’ because commercial transactions by
internet or electronic measures have transcended conventional national borders.

State administration of China is another contentious factor in defining the
territorial limits of BITs. E.g., China is composed of four customs areas - Mainland,
Taiwan and two Special Administrative Regions (“SARs”) being Hong Kong
and Macao enjoying a high degree of autonomy with a distinctive set of laws
and practices.9 They are working together under the “one country, two systems”
formula. As most PRC BITs do not explicitly express whether they are applicable
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to China’s SARs, controversies would come out with respect to their territorial
limits. 7za Yap Shum v. Peru is the first such case in this regard.10 In Tza Yap
Shum v. Peru, the Tribunal opined that the applicability of the 1994 PRC-Peru
BIT to Hong Kong for jurisdiction is not the subject matter for determination.”
Nevertheless, the tribunal held that Tza Yap Shum is eligible to be an investor
under the Treaty.12 Immediately after the 7za Yap Shum v. Peru decision was
rendered, controversies followed. An CHEN, e.g., commented that the 1994
PRC-Peru BIT, which had been signed before Hong Kong’s handover to China,
should not be applied to Hong Kong.13 Extensive criticism focuses, inter alia,
on the Tribunal’s ruling of the nationality issue and its omission in reviewing
the uniqueness of Hong Kong as an actor under both international law and
international investment law.* There are also positive attitudes toward the
Tribunal’s ruling. Some practitioners argue from another perspective that the
Tza Yap Shum award should overturn traditional hypothesis, i.e., a narrow and
restrictive investor-State arbitration clause in an old Chinese BIT was a ‘blocking’
factor for the foreign investors to resort to its protection.15 In other words, the
award is critical to have confirmed that foreign, Chinese as well as Hong Kong
investors are entitled to more extensive protection under the restrictive Chinese
BITs." Notwithstanding, an agreement could not be reached in with respect to
the applicability of PRC BITs in SARs; nor have there been any clarifications
by the PRC or Hong Kong directly regarding this issue. The question, however,
reappeared in the recent Sanum v. Laos case.

2. Sanum v. Laos

A. Overview

Sanum Investments Limited (Sanum), a company incorporated in Macao, made
certain investments in the gaming and hospitality industry in the Lao People’s
Democratic Republic (Laos). On August 14, 2012, Sanum brought Laos to an
arbitration proceeding before the Permanent Court of Arbitration (“PCA”) under
Article 8(3) of the PRC-Laos BIT. Sanum complained that Laos deprived it of the
benefits from its capital investment by imposing unfair and discriminatory taxes.'’
There were two basic issues: (1) Can the PRC-Laos BIT be applied to Macau?;
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and (2) is there a qualified investor and investment under the Treaty? This paper
focuses on the first issue.

B. Award of the Tribunal (PCA Case No. 2013-13)

The PCA rendered the award on December 13, 2013. Here, the Court found that
the 1999 Notification filed by the PRC to the UN Secretary-General regarding
Macao SAR had no relevance and thus could not be relied on.'" Instead, it
confirmed the relevance of Article 29 of the 1969 Vienna Convention on the Law
of Treaties (“VCLT”) and Article 15 of the 1978 Convention on the Succession
of States in Respect of Treaties.”” The PCA further recognized that the extension
of the PRC-Laos BIT to Macao is not incompatible with the Treaty’s object and
purpose because more investors could be internationally protected.20 On the basis
of above analysis, the Court concluded that the PRC-Laos BIT is applicable to
Macao for two major reasons.

First, the application of the PRC-Laos BIT to Macao would not radically
change the conditions for the Treaty’s operation. The PCA noted that the PRC
and Laos are States with planned economies, while Macao is a capitalist region.21
However, the Court did not find that Laos had any indication or attempt to prove
the existence of different conditions for the application of the PRC-Laos BIT in
both Mainland China and Macao SAR.” In addition, application of the PRC-Laos
BIT would endanger neither Macao’s capitalist system nor its liberal way of life.”
One may find similarities in the expressions of investment dispute settlement
clauses in the PRC-Netherlands BIT and the Macao-Netherlands BIT, as well as in
the PRC-Portugal BIT and the Macao-Portugal BIT.” This also indicates that the
PRC-Laos BIT is compatible in terms of application to Macao.”

Second, the PCA notes that it neither appears from nor otherwise establishes
that the PRC-Laos BIT is not applicable to the whole territory. Unlike the 2006
PRC-Russia BIT, the PRC-Laos BIT has not expressly excluded its application
to Macao.” If the PRC-Laos BIT is applied to Macao it would offer Macanese
investors more dispute settlement options enabling them to have better investment
protec‘tion.27

C. Award of Singapore High Court (Case No. [2015] SGHC 15)
As regard the PCA’s positive ruling, Laos sought a review of the PCA’s judgment
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on jurisdiction by the Singapore High Court (“SGHC”) based on s 10(3)(a) of
the International Arbitration Act.” Apart from the positive evidences submitted
to the PCA at the first arbitration hearing, Laos submitted two diplomatic letters
(hereinafter Two Letters) in 2014. One was sent from the Laotian Ministry of
Foreign Affairs to the PRC Embassy in Vientiane, Laos; it stated that the PRC-
Laos BIT did not extend to Macao and sought the PRC Government’s views on
the same. The other letter was a reply from the PRC Embassy in Vientiane, which
stated that the PRC-Laos BIT did not apply to Macao.

Before discussing whether the PRC-Laos BIT is applicable to Macau or not,
the Court scrutinized the admissibility of the Two Letters, which were intentionally
adduced as fresh evidence by Laos, realizing that the Court of Appeal could
receive further evidence only under circumstances of ‘special grounds.’29 The
PCA interpreted these grounds in line with Lassiter Ann Masters v. To Keng Lam,
which established a rule that three conditions have to be satisfied simultaneously
for fresh evidence to be admitted.” In this regard, the Court sequentially discussed
the three conditions in this case. Considering that Laos needed time for diplomatic
communications and discussions with the PRC government, first, the Court
examined if there were sufficiently strong reasons why the Two Letters were not
adduced at the arbitration hearing.31 Second, the Two Letters indicated intentions
of both Laos and the PRC government in drafting the PRC-Laos BIT, and thus
they would probably have an important influence on the result of the application.32
Third, the PCA found no reason to doubt the authenticity of the Two Letters.”
Consequently, the three conditions were satisfied in Laos v. Sanum, hence the Two
Letters were admitted.

Following similar considerations, the 2001 World Trade Organization Trade
Policy Report (hereinafter 2001 WTO Report) was also admitted by the Court.

Subsequent discussion arose as to whether the PRC-Laos BIT applies to
Macao. Now that the Two Letters were admitted as evidences, the Court regarded
the Two Letters as confirmation of the stafus quo which signified an agreement
between the PRC and Laos that the PRC-Laos BIT does not apply to Macao.”
Sanum and Laos both argued on the 1987 PRC-Portugal Joint Declaration
(hereinafter the Declaration) about whether the Declaration confers the right on the
government of the PRC to decide the applicability of the PRC-Laos BIT to Macao,
or whether the Declaration is only binding on the Contracting parties without
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creating rights or duties for Laos. The Court supported the plaintiff’s submission
stating that there was no evidence the PRC had taken measures to extend the scope
of the Declaration to Macao.” Furthermore, the PRC government’s approach
towards Hong Kong was held analogous to Macao on the ground that the identical
wording was found in the 1984 PRC-UK Joint Declaration and the 1987 PRC-
Portugal Joint Declaration with respect to the applicability of the PRC’s treaties
to Hong Kong and Macao, respectively.36 The work of the Joint Liaison Group
for Hong Kong suggests that the PRC’s treaties would not automatically apply to
Hong Kong.37

Accordingly, the PRC’s treaties may not apply to Macao, either.” The Court
also relied, to a limited extent, on the 2001 WTO Report, which underscored that
Macao had concluded neither BITs, nor bilateral tax treaties except for a double
taxation agreement and a BIT with Portugal in 1999.” As a result, the PRC-Laos
BIT should not apply to Macao. In response to the SGHC’s judgment, Sanum
brought an appeal to the Court of Appeal of the Singapore Supreme Court, but a
final decision has not yet reached to as of January 2016.

3. Comments on the PCA’s Holding
The PCA acknowledged in its award that:

It is difficult “in ascertaining the application or non-application of the PRC/Laos
BIT to the Macao SAR due to the paucity of factual elements presented by the
Parties: there were no affidavits from the PRC, Laos or the Macao SAR, which
could probably have been obtained from the respective authorities.”"’

Neither the PCA’s conclusion, nor its reasoning that the PRC-Laos BIT would
apply to Macao, however, are reasonable. The PCA’s award may have the
following flaws. First, more internationally protected investors would not
recognize that the extension of the PRC-Laos BIT to Macao accords with its object
and purpose. Actually, the more BITs applied to Macao, the more Macanese
investors could be internationally protected.41 However, it is not always the vice
versa. E.g., a Macanese could definitely get a higher protection if the Malaysia-
Slovakia BIT applies to Macao.” Is the application of the Malaysia-Slovakia BIT
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to Macao compatible with the Treaty’s object and purpose? This is clearly not the
situation. Therefore, Macanese investors may get better protection, but they could
not contribute to the application of a BIT to Macao.

Second, the PCA merely noticed the similarities among the BITs of the
Netherlands and Portugal with the PRC and Macau, but what matters indeed is
the ‘difference.” Despite the similarities of many clauses between the US and
Canadian BITs,"” no one may agree that the US BITs are compatibly applied in
Canada. Considering the “one country, two systems” formula, it is no wonder
for China to have the concerns of the differences, despite the many similarities
between the Mainland and the SARs, such as language, culture, etc. It is the
differences in the PRC-Netherlands BIT and the Macao-Netherlands BIT, the
PRC-Portugal BIT and the Macao-Portugal BIT that reflect the differences of
investment regimes in Macao and Mainland China.” E. g., there is a definition of
the term ‘area’ in the Macao-Netherlands BIT, while the PRC-Netherlands BIT
stipulates definition of ‘territory.” Another difference lies in the definition of term
‘investor.” The Macao-Netherlands BIT defines ‘investor’ on the basis of “the
Resident Identity Card,”” while the PRC-Netherlands BIT does it on the basis
of “natural persons’ nationality.”46 Therefore, the Court should have laid more
emphasis on the ‘differences’ rather than ‘similarities’ between the PRC BITs and
the Macao BITs so as to find out whether the application of the PRC-Laos BIT in
Macao would result in incompatibilities or ‘legal chaos’ in Macao.

Third, although the PRC-Laos BIT does not explicitly exclude Macao, it would
not necessarily mean that the Treaty would apply to Macao. The PRC-Russia BIT
was signed in 2006, when Macao was already handed over to China. Conversely,
the PRC-Laos BIT was concluded in 1993, when the PRC did not exercise
sovereignty over Macau. Hence, the PRC and Laotian government may deem it
unnecessary to exclude Macao expressly in the PRC-Laos BIT. In toto, the PCA’s
holding is not well-grounded.

4. Comments on Singapore High Court’s Holding

A. The Adduction of Further Evidence
Although the conclusion of the SGHC is agreeable in principle, the judicial
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review adopted by the SGHC regarding the addition of further evidence does not
seem convincing. In accordance with the Singapore Supreme Court of Judicature
Act, the Court of Appeal should not receive further evidence, unless there are
‘special grounds.’47 In practice, the Court of Appeal does not usually admit further
evidence on a substantive appeal.48 As to ‘special grounds’ on which further
evidence is admissible in the Court of Appeal, L.J. Denning in Ladd v. Marshall
stated:

To justify the reception of fresh evidence or a new trial, three conditions must be
fulfilled: first, it must be shown that the evidence could not have been obtained
with reasonable diligence for use at the trial; secondly, the evidence must be
such that, if given, it would probably have an important influence on the result
of the case, though it need not be decisive; thirdly, the evidence must be such as
is presumably to be believed, or in other words, it must be apparently credible,

. . L 49
though it need not be incontrovertible.

Applying the principles of this case, the Laotian government was not considered to
act with ‘reasonable diligence’ to obtain the Two Letters. The Laotian government
contended that “diplomatic communications between the PRC and Laos took time
and effort to bear fruit and the Two Letters could not have been produced at an
earlier date.””’ However, this argument is deniable if scrutinizing the date of each
letter produced. The Laotian Ministry of Foreign Affairs sent a letter to the PRC
Embassy in Vientiane on January 7, 2014, more than half a month after the PCA
award, which was rendered on December 13, 2014. It was, however, replied to
just after two days on January 9, 2014 by the PRC Embassy in Vientiane. There
were no difficulties for the Laotian government to contact the PRC Embassy in
Vientiane before the conclusion of first trial. Considering that the burden of proof,
to verify the Two Letters could not been obtained earlier, lies on the Laotian
government, without fulfilling its reasonable diligence obligations, Laos lacked
sufficient grounds to invoke ‘special grounds’ to adduce the Two Letters.

The above three conditions established in Ladd v. Mashall have been applied
as if they are statutory provisions.51 Some judges interpreted and applied these
conditions with subtle modifications usually in a private law context.”” In the
SGHC award, the Court did not explain why the principles in Ladd v. Marshall
were not applied strictly. Neither did the Court illustrate the basis it referred to
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in Lassiter Ann Masters v. To Keng Lam in addition to exercising the Court’s
‘discretion.”™ In Lassiter Ann Masters v. To Keng Lam, the first condition for
‘special grounds’ was modified as follows:

The party seeking to admit the evidence demonstrates sufficiently strong reasons

why the evidence was not adduced at the arbitration hearing.

As regard the principle of ‘reasonable diligence’ in Ladd v. Marshall, the
“sufficiently strong reasons” condition in Lassiter Ann Masters v. To Keng Lam
clearly lowers the standard and leaves a wider discretion to the court.”* However,
the lower threshold may result in damaging the interests of the litigants by
“allowing a second bite at the cheery without a very good reason indeed.”” Only
under an exceptional circumstance the court could accede to an application to
adduce new evidence where the applicant could not satisfy the three conditions in
Ladd v. Marshall.” The case, nevertheless, has not proved to be an ‘exceptional’
one. To say the least, the Laotian government failed to demonstrate sufficiently
why the Two Letters were not adduced at the trial, but could get in a quick time
afterwards. Consequently, the SGHC’s adducing fresh evidence of Two Letters is
not consistent with the principle of judicial review.

B. The 1999 Note to the UN Secretary-General

The PRC government filed a Notification with two Annexes on December 13,
1999 to the UN Secretary-General (hereinafter 1999 Note). The two Annexes
include the names of international treaties that will continually be implemented
in Macao after the date of the reunion on December 20, 1999.” Article TV of this
Notification provides:

With respect to other treaties that are not listed in the Annexes to this Note, to
which the People’s Republic of China is or will become a Party, the Government
of the People’s Republic of China will go through separately the necessary
formalities for their application to the Macao Special Administrative Region if it

so decided.

Considering all treaties listed in the Annexes are multilateral treaties rather than
BITs, and no available documents suggest that the PRC government has gone
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through the formalities for the application of PRC BITs to Macao, some argue that
it could be inferred from the 1999 Note that PRC BITs are not applied to Macao.”
On the implication of the 1999 Note, both awards of the PCA and the SGHC
were right in the sense that the 1999 Note has no relevance as far as bilateral
treaties are concerned. The PCA award categorized the role of the UN into two
kinds: as ‘depositary’ and as “an instance of registration.” It further explained
that the UN should play its role as depositary as far as reservations to multilateral
treaties are concerned. This is why bilateral treaties are not listed in the Annexes
of the 1999 Note. Apart from the roles of the UN, the implication of the 1999 Note
could also be understood by reading the whole text. Pursuant to the VCLT, a treaty
shall be interpreted in accordance with the terms of the treaty in their context.”
Now that the 1999 Note only deals with multilateral treaties, ‘other treaties’ as
stated in Article IV also refers to other multilateral treaties rather than any bilateral
treaties. In this sense, the 1999 Note has no relevance with bilateral treaties so it
could not serve as evidence for the inapplicability of the PRC-BITs to Macao.

C. The 2001 WTO Trade Policy Report

The 2001 WTO Report was not adduced in the arbitral proceedings, either.
However, the SGHC relied, to some extent, on the Report which emphasizes
that: “[Macao] has no other bilateral investment treaties or bilateral tax treaties.””
Put aside the legality that the Report was newly adduced in the appeal, there are
queries to the Court’s finding that the Report helps demonstrate the inapplicability
of the PRC-Laos BIT to Macao.

The WTO is “a set of principles and rules, underpinned by binding arrangements
for settling trade disputes.”61 In particular, the Trade Policy Review Mechanism
(“TPRM”) facilitates the review of each member’s trade policies and practices
to the collective scrutiny of the membership as a whole.” It is emphasized that
the TPRM is not “intended to serve as a basis for the enforcement of specific
obligations under the Agreements or for dispute settlement procedures, or to
impose new policy commitments on Members.”” Accordingly, the TPRM is not
the forum for the Laotian government to seek the judgment of the inapplicability
of the PRC-BITs to China’s SARs, but an observation of the WTO. Hence, it
seems implausible for the Court to find any evidence in the 2001 WTO Report that
the PRC-Laos BIT does not apply to Macao.
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5. Conclusion

In sum, the author would argue that the PCA’s award has some logical flaws in
its reasoning. Accordingly, the PRC-Laos BIT could not necessarily be applied
because Macanese investors may get better protection; there are similarities
between BITs of the Netherlands and Portugal with the PRC and Macao; or
the absence of an explicit exclusion exists for Macao in the PRC-Laos BIT. As
a consequence, the treaty interpretation methodologies adopted by the SGHC
are more convincing. There are, nevertheless, some queries to further evidence,
including the Two Letters and the 2001 WTO Report, that the SGHC adduced into
the appeal. The fresh evidence is not referred to in the principles established in
Ladd v. Marshall. Moreover, even the Laotian government does not demonstrate
the sufficient reasoning enough to adduce the Two Letters at the trial.

Both the PCA and the SGHC acknowledged the difficulties in ascertaining
the applicability of the PRC-Laos BIT to Macao mainly due to little evidence
available.” Under such a difficult circumstance, the “preparatory work of the
treaty” as well as “the circumstances of its conclusion” would be very helpful to
understand the meaning of the trea‘cy.65 In addition to the 1987 PRC-Portugal Joint
Declaration and the Hong Kong analogy that the Court referred to,” some other
elements suggest how the preparatory work of the PRC-Laos BIT was conducted,
such as the consultations conducted by the Joint Liaison Group set up by the
Chinese and Portuguese government. Furthermore, a historical overview of Hong
Kong and Macao before and after their return to China and the basic policies
declared in the 1984 PRC-UK Joint Declaration and the 1987 PRC-Portugal Joint
Declaration could serve to understand the circumstances of the Treaty.

As the first international investment arbitration brought by a Macanese
investor, Sanum v. Laos is of tremendous significance, shedding light on
determining the antecedent conditions for the investors from China’s SARS to seek
for protecting themselves under the BITs. Notwithstanding, evidenced by more
than 130 bilateral investment treaties signed, China has been an active ‘treaty-
maker’ in international investment arbitration. Although China has appeared
several times before the ICSID in the past five years,67 she has never been so
active in ICSID arbitration practice. In 2014, Asia became the world’s largest
investment region. Especially, Hong Kong became the second largest investor
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in the world after the US.” With China’s “One Belt, One Road” initiative, the
investment and trade in Hong Kong and Macao are expected to become even
more active. In this regard, more foreign and Chinese investors may try to protect
their investments in China or other jurisdictions by the PRC BITs. However, the
effectiveness and repercussions of bringing a treaty claim under a Chinese BIT has
not been completely tested. The final holding of the SGHC is awaited. At any rate,
Sanum v. Laos brings China’s special national conditions to the universal rules of
investment treaty arbitration. Time to expect China’s responses is coming.
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