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China’s sole nationality principle was formulated at the beginning of the People’s Republic
of China. However, it was not officially adopted as a legal standard until 1980 when New
China promulgated its first nationality act. Sole nationality, initiated as an expedient for
foreign policy, was originally designed to help with neighbourliness. However, not only did
it fail to achieve this goal, but it even resulted in more domestic institutional discrimination
among Chinese people. Nowadays, in such a globalization and ‘humanrightization’ era,
international law and domestic nationality laws in most countries throughout the world
recognize an individual’s right to a nationality, and accept dual nationality so as to facilitate
migrants’ returning to their homelands and help them reintegrate into local communities.
Contemporary theory and practice of international law support the legitimacy of dual
nationality. Also, China has experience in dealing with dual nationality. It would therefore
be legitimate, beneficial and practical for China to restore dual nationality.

*  The term ‘nationality’ used in this article, limited to its narrowest sense, refers only to the
nationality of human beings, excluding those of artificial persons, vessels and aircrafts. This article
uses ‘nationality’, a term of international law, instead of ‘citizenship,” denoting an individual’s
relationship with a sovereign state, not with a jurisdiction or legal unit.

**  Associate Professor of International Law at Huaqiao University (HQU), China; Research Fellow
of HQU Institute of Overseas Chinese Legal Affairs, and of HQU Institute of East Asian Legal
Culture. B.A. (South Central China Univ. of Political Science and Law), LL.M. (Zhongnan Univ.
of Economics and Law), Ph.D. (Wuhan). My appreciation goes to Dr. Jonathan Harrington
(Professor at Troy University, US) and Dr. Eric Y. J. Lee for their warm encouragements and
help. The author may be contacted at: carollew@hotmail.com/Address: Faculty of Law,
Huagiao University, Chenghua North Road 2694 Quanzhou, Fujian 362021 P. R. China.
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‘Nationality has no positive, immutable meaning.’
-Harvard Research in International Law (1929)-l

I. INTRODUCTION

The People’s Republic of China (“PRC”)’S2 dual nationality campaign started
around two decades ago3 in response to the serious challenges of the out-migration
‘brain drain’ and capital outflow.” But the government repeatedly rejected requests
for dual nationality.5 Instead, it granted foreigners permanent residency to attract
foreign talent, intended as a strategy to relieve China from reverse brain drain and
capital outflow. However, it caused more new problems than it solved.

Continuing outflows of talent and capital combined with unsuccessful foreigner
permanent residency policies are made worse by China’s sole nationality policy.
The Chinese government has been pressed to restore the dual nationality system,
which was accepted long before by most countries throughout the world, but to no
avail.

The primary purpose of this research is to analyse legal and policy questions
regarding China’s nationality principle by reviewing the historical evolution of
China’s nationality law. The author will further redefine the concept of ‘nationality’
from both domestic and international legal perspectives. This paper is composed
of six parts including a short Introduction and Conclusion. Parts two and three
will review the sole nationality policy in China from a critical perspective. The
author concludes that this policy has led to irreversible outflows of talent and
capital, and even discrimination among Chinese population groups.6 Part four
will introduce dual nationality as it exists in international law as a means for the
humamrightization7 of international law. Part five will examine dual nationality
practice in China.
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I1. FORMULATION OF CHINA NATIONALITY LAWwW

It was not until the 1950s that the sole nationality policy was adopted in China.
Once in office, the Chinese Communist Party (“CCP”) was immediately
concerned about overseas Chinese and their questionable allegiance to New
China.’ Dual nationality among those Chinese was seen as a liability to the PRC
when it was seeking to establish diplomatic relations. China voluntarily showed
its willingness to settle that question9 so as to avoid inter-state conflicts, especially
with Southeast Asian countries.'’

Beginning in 1955,"" China suddenly changed its nationality policy during
the Afro-Asia Conference in Bandung. On April 22, 1955, China signed the
Agreement on the Issue of Dual Nationality between the Republic of Indonesia
and the People’s Republic of China" (hereinafter 1955 Sino-Indonesian
Agreement) in Bandung, which denied the nationals of either party the right to
have the nationality of the other (Articles 1—7).13 Those provisions might be viewed
as a starting point for China’s sole nationality principle. Since then, China has
clung to it. In the following decades, those provisions were subsequently written
into China’s dual nationality agreements with its other neighbouring countries
including Malaysia (1974),14 the Philippines (1975),15 and Thailand (1975).16

In 1980, the PRC enacted the Nationality Act of the People’s Republic of
China (hereinafter 1980 Nationality Act”), even more rigid on dual nationality
than any other domestic legal document or bilateral agreement before.”” The
purpose of the 1980 Nationality Act, according to Sheng Yu" and Wang Keju20
at the Chinese Academy of Social Sciences (“CASS”), was to reassure Asian
countries with sizable Chinese minorities that China did not intend to use the issue
of nationality to interfere with their domestic affairs.” Table 1 shows the key
provisions of the 1980 Nationality Act.
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Table 1: The 1980 National Act of PRC

Articles Regulations

Article 3 | The PRC does not recognize dual nationality for any Chinese national.

A person whose parents are both Chinese nationals and have both settled
abroad, or one of whose parents is a Chinese national and has settled abroad,

Article 5 and who has acquired foreign nationality at birth shall not have Chinese
nationality.
Any person who applies for naturalization as a Chinese national shall
Article 8 acquire Chinese nationality upon approval of his application; a person whose

application for naturalization as a Chinese national has been approved shall
not retain foreign nationality.

Any Chinese national who has settled abroad and who has been naturalized
Article 9 | as a foreign national or has acquired foreign nationality of his own free will
shall automatically lose Chinese nationality.

Foreign nationals who once held Chinese nationality may apply for
restoration of Chinese nationality if they have legitimate reasons; those
whose applications for restoration of Chinese nationality have been approved
shall not retain foreign nationality.

Article 13

In practice, if a Chinese national has established a permanent home abroad without
naturalization, s/he is required to have her/his household registration together with
the identification card delregistered.22

II1. PROBLEMS WITH SOLE NATIONALITY IN CHINA

A. Sole Nationality Does Not Promote Neighbourliness

The 1955 Sino-Indonesia Agreement did not stop the Indonesian anti-Chinese
riots that followed in later years.23 After Haji Mohammad Suharto came to power,
Indonesia unilaterally renounced the agreement in 1966 and even broke off
its diplomatic relations with Beijing. Those riots were triggered by either anti-
communism or resentment against rich people, most of whom were Chinese
minorities.”* Dual nationality itself was not the point at issue. As Peter J. Spiro
says, the ultimate threat inherent in dual nationality does not lie a situation
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whereby “citizens are not (enough) loyal to his/her country,” but the confrontation
. . 25
between countries it may lead to.

B. Discriminatory Expatriation & Allegiance Conflict

Article 9 of the 1980 Nationality Act provides for forced expatriation upon
naturalization, possibly leading to an arbitrary deprivation of nationality. However,
Article 12 explicitly denies public employees and servicemen the right to
expatriate rather than revoking their Chinese nationality upon naturalization. It
implies that those functionaries may have dual nationality, which is generally
prohibited by the nationality laws of many other countries because of loyalty
conflicts arising therefrom.

C. Discrimination against Local Chinese

China is now experiencing its third international migration wave.”* The current one
is unique not only because most of the migrants are hi-tech talents and business
elites, but also because many of these migrants, though naturalized abroad
with their families, still keep working in China.”’” Thanks to the super-national
treatment, foreigners keep pre-empting local resources, appropriating local
citizens’ living space, exploiting the local market while exchanging CNY into
foreign currencies and transferring wealth abroad. The sole nationality principle
facilitates their raking in profits from the Chinese market on more favoured terms
and conditions,” essentially discriminating against local Chinese citizens. Were
this to continue, China might in fact soon turn into an economic colony of those
powerful Chinese dual nationals.

D. Impaired Social Justice

Since Pasquale Stanislao Mancini addressed NATIONALITY AS THE FOUNDATION OF
THE LAW OF NATIONS (1851),29 nationality has always been a major connecting
factor of personal jurisdiction, i.e., an important way to extend the territorial scope
of domestic law. If China supports absolute sole nationality, e.g., it waives its
personal jurisdiction over its nationals living abroad. Its negative effects are found
particularly in investment arbitrations. Siag & Vecchi v. Egypt30 is a good example.
As the ICSID emphasized in this case, the question of effective nationality requires
in the first place that the claimants possess dual nationality as a matter of law.”
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Otherwise, no conflict of nationality existed as we found in Siag v. Eg)}pt.3z

Truly, the sole nationality principle helps prevent the conflict of nationality, but
narrows down judicial discretion, leading to a higher risk of improper jurisdiction
as well as improper application of law. The conflict of nationality would be better
dealt with by either international law or conflict of laws.” Additionally, sole
nationality has a particularly negative impact on China with regard to criminal
jurisdiction. There are many corrupt Chinese officials who flee abroad with large
amounts of illicit money. The sole nationality principle obviously works against
prosecuting those people and crimes.

E. Prohibitive Return & Unsuccessful Foreigners’ Permanent Residency

At the end of 2003, China promulgated the Administrative Rules for Granting
Foreigners’ Permanent Residence in China (hereinafter 2003 Rules). Under the
2003 Rules, any foreign individual who applies for permanent residence in China
must:

1. hold a senior position or enjoy the same treatment as a senior fellow deserves
and 2. be employed by one of those institutions or agencies affiliated to the
Chinese National Government or a provincial government, key universities,
business enterprises which carry out national major engineering or scientific
research projects, public institutes, hi-tech companies, foreign-invested companies
engaged in certain industries which foreigners are encouraged to invest in and
which apply advanced technologies or are export-oriented. Apart from it, a
foreign individual who invests more than $500,000 USD in China may apply as

Well.34

Obviously, the 2003 Rules targets successful foreigners in terms of social status
and individual wealth. However, few Chinese migrants have been integrated into
the upper class in their host countries, in particular, the EU, the US and Japan,35
and few returnees would be welcomed at home. Even though these rules were
cased in 2015, Chinese permanent residency is still one of the hardest to get in
the world, with only an average of 248 green cards issued per year since 2004.”
Due to its unsuccessful permanent residency policy, the Chinese government
is under pressure to restore dual nationality, at least conditionally, so as to be
more consistent with international norms.” One proposal calls for creating a new
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migrant policy, rather than a new legal rule. It would favour Chinese migrants
being naturalized in European and North American countries by allowing them to
retain their Chinese nationality, whereas those obtaining naturalization somewhere
else could not.” Such a proposal, however, would be neither legitimate nor
effective. First, such a policy would not be effective in regulating nationality
because it is too flexible and unpredictable.40 Second, overseas Chinese ought
to be treated equally before the law. Third, contemporary international law has
recognized an individual’s right to a nationality as a human right. China is obliged
to respect international law, which means legally recognizing dual nationality.

IV. DuAL NATIONALITY IN INTERNATIONAL LAw
AND CHINA’S STANCE

A. Nationality: From Identity to Right

The concept of nationality was developed in France from the end of the eighteenth
century.41 Although dual nationality at the time was condemned as worse than
bigamy,42 the hostility towards different allegiances was never excessive. The
1804 Civil Code of France did not link automatic loss of French nationality with
simply possessing another passport. Only an explicit voluntary act in favour of a
foreign nationality would end one’s attachment to France.”

The traditional approach to nationality law can be conceived as a matter
of human geography confronted on the same terms as territorial geography.
Sovereignty over both space and people were predicates to the maintenance of
international order.” International law found an objective in ensuring that all
individuals had only one nationality, working against the twin difficulties of
statelessness and dual na‘tionallity.45

As late as 1931, EncycLopeDIA OF THE SociaL Sciences included ‘dual nationality” as
essentially an incongruity.46 However, neither theory nor practice of international
law was sufficient to support the assertion.” It instead remained neutral on dual
nationality.48

The right to a nationality has been widely accepted as a core human right in
contemporary international legal instruments including the Universal Declaration
on Human Rights 1948 (“UDHR”),49 the International Covenant on Civil and
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Political Rights 1966 (“ICCPR”),50 the American Convention on Human Rights
1969, the Paris Minimum Standards of Human Rights Norms in a State of
Emergency 1985, the Arab Charter on Human Rights 1994, the European
Convention on Nationality 1997, and the ASEAN Human Rights Declaration
2012.” The Inter-American Court of Human Rights put it expressively this way:
“The classic doctrinal position, which viewed nationality as an attribute granted
by the State to its subjects, has gradually evolved to a conception of nationality
which, in addition to being the competence of the State, is a human right.”56

In its commentaries to the Draft Articles on the Nationality of Natural Persons
in Relation to Succession of States, the International Law Commission highlighted
that the evolution of international human rights law has significantly altered
the classical doctrine on the preponderance of states’ interests over the interests
of individuals.” It seems that nationality is becoming more a matter of right or
individual choice than one of identity.58 Insofar as nationality is so framed, its
delimitation can no longer turn on traditional membership criteria, many of which
collide with other norms of both liberal democracy and international law.”

While the principle of right to a nationality is emerging worldwide, China
still views nationality as an identity rather than a right. According to Haopei Li,
‘nationality’ is an individual’s legal identity which shows his/her membership in
a given state and which makes him/her subject to that state.” Li’s definition is the
one that Chinese textbooks on international law cite today.

B. Expatriation: From Duty to Right

Expatriation is linked to the right to change nationality. It was first introduced by
the so-called Bancroft Treaties between the US and several German principalities
in 1868. It provides that loss of nationality in one party would be recognized upon
naturalization in the other.’’ Between the late nineteenth and the early twentieth
centuries, the US sought an international legal requirement that states provide for
the possibility of expa‘tﬁation62 but had little success.

Under customary international law, it is up to each state to determine who
its nationals are.” This principle was articulated by the Permanent Court of
International Justice (“PCLJ)”) in the Nationality Decrees in Tunis and Morocco
case (1923)64 and has been codified in both the Convention on Certain Questions
relating to the Conflict of Nationality Laws (hereinafter 1930 Hague Convention)
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and the 1997 European Convention on Nationality (hereinafter 1997 European
Convention).

An international requirement on states to provide for expatriation posed the
prospect of a constraint on nationality determinations. In this regard, the ‘right’
to expatriation would have constrained states in their municipal determinations
of national membership.65 Interestingly, a Chinese legal writer clings to that
vigorously contested ‘norm,” alleging that the right to a nationality means the right
to only one nationality. Under this international norm, everyone may have only
one nationality, while denying the right to support dual na‘[ionali‘[y.66

That way of thinking completely fails to respect general international law,
which has never outlawed dual nationality. Even during the Cold War era” when
expatriation was written into quite a few bilateral agreements, including Sino-
foreign nationality agreements68 and the Convention on the Reduction of Cases of
Multiple Nationality and Obligations in Cases of Multiple Nationality (hereinafter
1963 European Convention), the US Supreme Court denied Congress the power
to divest an American of his/her citizenship absent voluntary renunciation.”” The
Court also upheld that the intent to give up one’s citizenship must be proved by
clear and convincing evidence,” which effectively affirms dual nationality as
legitimate. A few years after the Cold War ended, the 1963 European Convention
was amended, clearly recognizing a national’s right to dual nationality.71 Yet
in China, residing in a foreign country suffices for automatic loss of Chinese
nationality.72

C. Prohibition of Arbitrary Deprivation of Nationality

The right to retain a nationality is intrinsically linked to the prohibition of arbitrary
deprivation of nationality.73 Both explicit and implicit prohibition of arbitrarily
depriving someone’s nationality is regarded as a rule of customary international
law.” The International Court of Justice (“ICJ”) has defined ‘nationality’ as a legal
bond which has as its basis “a social fact of attachment, a genuine connection of
existence, interests and sentiments.”” It is deemed as not only reflecting a genuine
connection but also formalizing the bond of allegiance.76 Where such a genuine
connection or tie of allegiance is absent, diminished or broken, this can result in
the termination of nationality.77 Nonetheless, international law requires the state to
make such termination legitimately:
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... it [deprivation of nationality] must be in conformity with domestic law and
comply with specific procedural and substantive standards, in particular the
principle of proportionality. Measures leading to the deprivation of nationality
must serve a legitimate purpose that is consistent with international law and, in
particular, the objectives of international human rights law. Such measures must
be the least intrusive instrument of those that might achieve the desired result, and
they must be proportional to the interest to be protected. In this respect, the notion
of arbitrariness applies to all State action, legislative, administrative and judicial.
The notion of arbitrariness could be interpreted to include not only acts that are
against the law but, more broadly, elements of inappropriateness, injustice and
lack of predictability also.”

Modern international law recognizes that dual nationality is inevitable and perhaps
desirable.” Today, international norms protect an individual’s right to dual
nationality. Although states retain clear discretion concerning dual nationality as a
formal matter, pressure is growing on them to liberalize their practices.

In the general comments of the Human Rights Committee (“HRC”)
over the ICCPR, the expression ‘arbitrary interference’ could also extend to
interference provided for by domestic law.” In the HRC’s view, the concept of
‘arbitrariness’ was introduced to guarantee that even formally lawful interference,
in conformity with domestic law, should be in accordance with the provisions,
aims and objectives of the ICCPR, and always be reasonable given particular
circumstances.”

Consequently, the concept of ‘arbitrariness’ also includes, beyond the “‘unlawful,’
elements of inappropriateness, injustice, illegitimacy or lack of predictability.82
This broad concept is necessary, for otherwise an interpretation of arbitrary
deprivation as amounting only to illegal deprivation would make it far too easy for
states to circumvent the aim of this prohibition.83 The HRC further indicated that
the notion of arbitrariness applies to the action of all state organs.84

The 1997 European Convention is the first international legal instrument that
recognizes and protects dual nationality. It no longer takes for granted that dual
nationality necessarily works against states’ interests.” Using a rights approach,
the convention obliges parties to permit dual/multiple nationality where it results
from mixed-national parentage and international rnarriage.86 This latter protection
not only promotes gender equality in nationality practice, but also can be further
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conceived as recognizing and validating the fact of dual nationality more
generally.87

The 1997 European Convention also requires states not to make termination
of original nationality a condition to naturalization when such termination is
not possible or cannot be reasonably required.88 This new partial protection of
dual nationality has shifted the discourse to one that accounts for the interests of
individuals, not just of states.” Although the convention is regional in scope, it is a
watershed in global perceptions of the status of dual nationality90 as well as a new
starting point for recognizing dual n::ltionality.91

In 2009, the UN Human Rights Council (“UNHRC”) issued its report on the
right to a nationality, Human Rights and Arbitrary Deprivation of Nationality:
Report of the Secretary-General.92 This Report uses the strongest wording
prohibiting deprivation of nationality. It clearly states:

While the question of arbitrary deprivation of nationality does not comprise the
loss of nationality voluntarily requested by the individual, it covers all other forms
of loss of nationality, including those that arbitrarily preclude a person from
obtaining or retaining a nationality, particularly on discriminatory grounds, as
well as those that automatically deprive a person of a nationality by operation of
the law, and those acts taken by administrative authorities that result in a person

being arbitrarily deprived of a nationality.93

Judging from the UNHRC’s statement above, Articles 5, 8-9 of the 1980
Nationality Act and Article 7 of the Implementing Rules all fall within the scope
of arbitrary deprivation of nationality, so that their legitimacy might be challenged.
In its 2013 Report, the UNHRC reaffirmed:

..., measures that result in the loss or deprivation of nationality should be
qualified as such and are subject to relevant international norms and standards.”*
... Even where loss or deprivation of nationality does not lead to statelessness,
States must weigh the consequences of loss or deprivation of nationality against
the interest that it is seeking to protect, and consider alternative measures that
could be imposed. Under international law, loss or deprivation of nationality that
does not serve a legitimate aim, or is not proportionate, is arbitrary and therefore
prohibi‘[f:d.95
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Most nationality law specialists take the view that there are no reasons which
prevent a person from legitimately possessing more than one nationality.% Indeed,
if ‘nationality’ is perceived as primarily a legal bond between an individual and a
state, it is unclear why one should not be able to maintain legal bonds with more
than one state. Hailbronner points out that states are beginning to recognize the
possibility of political membership in more than one state.” Similarly, David Martin
also deems that national allegiance can be genuine without being one-dimensional.
The proper analogy for dual nationality, he says, is not bigamy, but rather the birth
of a second child; a good parent extends complete love and devotion to the infant
without diminishing the love and devotion felt toward the sibling.98

V. DUAL NATIONALITY PRACTICE IN CHINA:
A HISTORY

A. Statutory Dual Nationality (1909-49)

As China’s first nationality law, the 1909 Nationality Act aimed at two points: (1)
to define the status of nationality (jus sanguinis); and (2) to minimize the abuse
of the lax naturalization laws of some foreign countries applied in their colonies
near China.” Originally, the 1909 Nationality Act was promulgated because
the Dutch Government had attempted to naturalize Chinese residents of Java
forcibly, claiming the allegiance of its subjects abroad."” According to the 1909
Nationality Act, any Chinese who intended to acquire a foreign citizenship had
to renounce beforehand his/her Chinese nationality upon approval.]m Also, those
who failed to obtain such approval, though with foreign citizenship, would not be
deemed as foreigners but Chinese.'” These provisions taken together (consent-
clause) amounted to a direct denial of expatriation, refusing to recognize that the
acquisition of a new nationality ipso facto would extinguish a previous existing
one, and necessarily gave rise to dual nationality.lo3

After the Republic of China was established on January 1, 1912, the 1909
Nationality Act was amended multiple times to reflect the republican form of
governrnent.m4 The 1929 Nationality Act is still in force in Taiwan. The 1929
Nationality Act reflected the wishes of most overseas Chinese for dual naltionality.105
Another concern of the Chinese legislature in enacting the 1929 Nationality Act
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was to preserve China’s right to exercise diplomatic or consular protection over
overseas Chinese. "

The 1929 Nationality Act permitted a Chinese national to renounce his/her
Chinese nationality upon the approval of the Ministry of the Interior (Article 11).
The reason for adopting this rule was to prevent Chinese nationals from acquiring
foreign nationality in order to avoid Chinese jurisdiction under the extraterritorial
regime imposed by western powers on China before 1945."

Again, there were some overseas Chinese who had lost their Chinese
nationality through renunciation in order to acquire a foreign nationality in
accordance with the law of the place where they resided but wished to recover
their Chinese nationality. In order to meet their needs, the 1929 Nationality
Act enabled them to recover it. So long as they were of good character, and
possessed sufficient property or skills and abilities by which they could make
an independent living, their Chinese nationality could be recovered at any time

. . . 109
regardless of residence or domicile.

B. De Facto Dual Nationality in Hong Kong and Macau (1997-)

In accordance with the PRC Constitution, basic laws of the Hong Kong SAR and

the Macao SAR and their Annexes III, sole nationality should have been applied

to Hong Kong and Macao citizens, as well. The Standing Committee of the PRC

National People’s Congress (hereinafter the Committee), however, vetoed its
. . 110 . .

application. = The Committee explained:

2. All Hong Kong Chinese compatriots are Chinese nationals, whether or not they
are holders of the ‘British Dependent Territories Citizens passport’ or the ‘British
National (Overseas) passport’. With effect from 1 July 1997, Chinese nationals
mentioned above may, for the purpose of travelling to other countries and
territories, continue to use the valid travel documents issued by the Government
of the United Kingdom. However, they shall not be entitled to British consular
protection in the Hong Kong Special Administrative Region or other parts of the
People’s Republic of China on account of their holding the above-mentioned
British travel documents.

3. According to the Nationality of the People’s Republic of China, the British

citizenship acquired by Chinese nationals in Hong Kong through the ‘British
Nationality Selection Scheme’ will not be recognized. They are still Chinese
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nationals and will not be entitled to British consular protection in the Hong Kong
Special Administrative Region and other parts of the People’s Republic of China.

4. Chinese nationals of the Hong Kong Special Administrative Region with right
of abode in foreign countries may, for the purpose of travelling to other countries
and territories, use the relevant documents issued by the foreign governments....
However, they will not be entitled to consular protection in the Hong Kong
Special Administrative Region and other parts of the People’s Republic of China

. . . 111
on account of their holding the above mentioned documents.

Similar provisions are found in the Committee’s interpretation of Macau citizens’
dual nationality. Although, unlike Explanation 1996, it provides that Macanese
of both Chinese and Portuguese descent may choose between Chinese and
Portuguese nationality (Article 1, paragraph 2), Macanese are not deprived of their
Chinese nationality upon acquisition of another one."” So, Hong Kong and Macau
citizens may retain their Chinese nationality while holding or acquiring foreign
nationality. Actually, however, domestic nationality prevails. Those Hong Kong
and Macau citizens who have foreign nationality are not treated as foreigners
within Chinese territories, including Hong Kong and Macau, so that their foreign
states may not claim against China a consular or diplomatic protection for them.
That is why Chinese Foreign Minister Wang Yi averred that Lee Po was “first and
foremost a Chinese” when he was present within Chinese territories.

Thanks to the flexible approach, Hong Kong and Macau citizens continue to
work in China, Hong Kong and Macau but send their families to western countries
and set up businesses abroad. They may acquire multiple passports, second homes,
overseas bank accounts and most importantly the flexibility to move around the
globe.

C. Dual Nationality in Mainland China (1980- )

Legally speaking, Chinese citizens might conditionally have dual nationality if those
provisions114 concerning dual nationality in the 1980 Nationality Act were interpreted
literally without a view to the Act’s object and purpose. Notwithstanding the
narrow wording of those provisions, the Chinese government has repeatedly
emphasized in public that the sole nationality principle “is consistently and
explicitly proclaimed by our government,” though somewhat rated as poetic
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license,115 and was well enforced before 2003."°

In the end of 2003, China’s Ministry of Public Security announced its Thirty
Measures to Streamline Work Procedure. However, the phenomenon of dual
nationality has gotten remarkable in China. Chinese returnees try hiding dual
nationality status through loopholes in China’s entry and exit administration. They
have concealed their intention to emigrate and returned to mainland China via
Hong Kong or Macau through a special entry-exit permit. The strategy enables
those dual nationals to pass through Chinese immigration checkpoints without
leaving any records of their foreign passports. Upon returning to China, their
household registrations have been reinstated and they continue to access all rights
such as the retirement fund, unemployment insurance, housing subsidies and
others."” In recent years, quite a few Chinese celebrities have been reported to
have dual nationality. Even some government officials, representatives of both the
National People’s Congress and National Political Consultative Conference have
dual nationality.

According to Chinese law, only Chinese nationals may be appointed as
governmental employees. Article 12 of the 1980 Nationality Act clearly denies
governmental employees and servicemen the right to expatriation, but says
nothing about the legal consequences associated with their acquisition of foreign
nationality. As a result, many Chinese returnees who have foreign residence or
even foreign nationality have been appointed to important public posi‘tions.118 This
situation has sparked public debate over dual nationality. How the government
will deal with those loyalty conflicts remains to be seen.

In January 2016, the PRC Ministry of Public Security endorsed dual nationality
while adding that no Chinese national may expatriate without Chinese government
approval.119 This stance is absolutely incompatible with the sole nationality
principle repeatedly averred by the Ministry of Foreign Affairs and the Overseas
Chinese Affairs Office of the State Council. China’s Ministry of Public Security
made this statement shortly after Foreign Minister Wang Yi’s response to his
British counterpart Phillip Hammond on Lee Po’s nationality. As Lee Po is a
Hong Kong citizen (Chinese national), he may have dual nationality. His status of
dual nationality has nothing to do with the sole nationality principle, in particular,
under either interpretation or application of Article 9 of the 1980 Nationality Act,
but concerns how to deal with the conflict arising from this question.
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120

Under Explanation 1996,
Lee Po. For China’s part, Lee Po is “first and foremost a Chinese [national],” not

the UK may not claim consular protection for

entitled to British consular protection within China’s territories. Nonetheless, the
interpretation and application of Article 9 of the 1980 Nationality Act has yet to
be clarified. A Chinese legal writer argued that Article 9 would not apply to those
Chinese nationals who have foreign nationality but reside in China (even including
Hong Kong and Macau), and foreign Minister Wang Yi’s response on Lee Po’s
case supported that reading.121 In his view, regardless of the 1980 Nationality Act’s
object and purpose, the overseas Chinese will not automatically lose their Chinese
nationality unless they have settled abroad and been naturalized.” A child born
abroad to a Chinese national who has not settled abroad may be a dual national.”
No Chinese national may expatriate without Chinese government approval,
cither.™

However, neither Articles 5 nor 11 has ever been officially interpreted this way.
In the early 1980s, the Chinese government discovered that some Chinese citizens
who were residing in China had obtained foreign passports without renouncing
their Chinese nationality. They asked for the same treatment as foreigners, thereby
causing confusion “in our nationality wor ' There was no solution then, which
implies that Article 9 would be not necessarily supposed to apply to only overseas
Chinese nationals. Article 9 was somehow understood that way in a criminal
case affirmed by the PRC Supreme Court at Yuan Mingang case (2000).126 As
precedents are not a source of Chinese law, however, this interpretation has no
general binding force.

Up till now, China has never promulgated any enforceable interpretation of
those provisions. Interestingly, the official English wording of Articles 5 and 9,
which have a slightly different meaning from their original Chinese text, clearly
indicates that any Chinese national automatically loses his/her Chinese nationality
upon naturalization or acquisition of a foreign nationality by birth wherever s/
he lives, i.e. foreign residence or domicile is not necessary for automatic loss of
Chinese nationality.

What the sole nationality principle means in these circumstances is not clear
from the letter of the law. China may require that persons concerned take steps
formally to relinquish their foreign nationality. However, the final results must
depend on getting the other state to agree to the proposed divestiture, > which is
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not necessarily legitimate under contemporary international law. Instead, more
legitimately and conveniently, China should officially recognize the status of dual
nationality as it is, dealing with it by law rather than ignoring it.

V1. CONCLUSION

China adopted the sole nationality principle in the 1950s, decades after accepting
dual nationality. It was a particular product of the Cold War. However, it did
not achieve its purpose to help the Chinese government win south-eastern Asian
countries’ trust, but created new problems of increased dual nationality cases out
of control. Those problems, along with the right to a nationality, a human right
respected by international law, support arguments supporting recognition of dual
nationality. In no way shall the right to a nationality be interpreted as the right to
‘only one’ nationality but the right to “at least one” nationality.

Dual nationality was never generally prohibited by international law, and
domestic and international laws prohibit arbitrary deprivation of nationality.
China’s 1980 Nationality Act provides for automatic loss of nationality, a form
of arbitrary deprivation of nationality in the sense of the emerging international
nationality norm. So, its legitimacy may still be challenged. In practice, dual
nationality was recognized in China between 1909 and 1949 and is still applied
to Hong Kong and Macao citizens. At present, China is not unable to deal with
nationality conflicts. Also, international law has established a few principles of
effectiveness, * the most significant relationship, and genuine links."” It would
be in China’s national interests to respect mainlanders’ right to a nationality, and
officially accept dual nationality instead of ignoring it. Bringing Chinese policy in
line with international norms should help China to slow the nation’s loss of its best
and brightest to migration, help China retain capital and resources and promote
social justice.
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