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1. Introduction

On May 23, 2014, the WTO’s dispute settlement panel delivered its report on
China — Anti-Dumping and Countervailing Duties on Certain Automobiles from
the United States (hereinafter China — Autos) case.' Its main concern covers a se-
ries of procedural and substantive aspects of the anti-dumping and countervailing
duty measures imposed by China over certain automobiles from the US, as well
as their investigations. At its meeting on June 18, 2014, the Dispute Settlement
Body (“DSB”) finally adopted the panel 1report.2

China — Autos is the third “double remedies” case in recent years where the
US has challenged China’s application of anti-dumping and countervailing du-
ties (the former cases are China — GOES’ & China — Broiler4). In China — Autos,
most legal arguments were similar or even identical to those in the former two
cases. However the Panel made several notable and important legal reasoning
and ﬁndings.5

2. Background

On September 9, 2009, the China Association of Automobile Manufacturers
(“CAAM”) filed a petition for imposing anti-dumping and countervailing du-
ties on the US made automobiles with an engine capacity equal to or bigger than
2000 cubic centimeters (“cc”). The Ministry of Commerce of the People’s Re-
public of China (“MOFCOM?”) initiated anti-dumping and countervailing duties
investigations on November 6, 2009.°

MOFCOM made its preliminary and final decisions on April 2" and May
5,2011° respectively. According to the final determination, the subject prod-
uct was dumped and subsidized, causing injury to the domestic industry. Also,
MOFCOM Notices Nos. 20 and 84 authorized its domestic authorities to levy
anti-dumping and countervailing duties rates effective December 15, 2011, at
the rates established in the final determination.” Such rates shall be applied to
the cars from General Motors, Chrysler and Ford Motor, as well as US produced
BMW, Mercedes-Benz and Honda."’
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3. Procedural Questions: Facts and Reasoning

A. Does the Non-confidential Summaries Provide a Reasonable Understanding?
Article 6.5.1 of the Anti-Dumping Agreement and Article 12.4.1 of the Agree-
ment on Subsidies and Countervailing Measures (hereinafter SCM Agreement)
require that the non-confidential summaries cover details sufficient to reasonably
understand the information submitted in confidence. The Americans argued that
MOFCOM violated these provisions because the Ministry did not require CAAM
to provide adequate non-confidential summaries in the petition.11 The issue is
whether the non-confidential summaries of data concerning 12 injury factors ref-
erenced by the US were adequate.12

In this case, CAAM submitted two versions of the petition to MOFCOM: a
confidential and a non-confidential version.”” Each non-confidential summary
contains a table in which the column displaying aggregated yearly data for the
domestic industry is amended."* Moreover, each summary is followed by text de-
scribing trends in the table. Besides, some summaries also contain a graph show-
ing a trend line representing the data whose X-axis (horizontal) is labelled with
yearly intervals corresponding to the period of investigation ( “POI”), but whose
Y-axis (vertical) is unlabeled.”

As a general matter, the Panel first considered whether the tables, trend lines
and texts in the petition could constitute an adequate non-confidential summary.16
The tables set out yearly industry-wide absolute values, and some of the tables
contain an additional column setting out year-on-year percentage changes in the
redacted data throughout POL"” The US submitted that MOFCOM could have
provided an average of absolute values per year in the tables, instead of percent-
age changes.18 In this regard, the Panel determined that the percentage changes
gave interested parties a reasonable understanding of the substance of the confi-
dential information, and the absolute change in the data being summarized was
not a critical component.19 In China — Broiler Products, the Panel considered that
a baseline figure should be necessary, since, without it, parties could not reason-
ably understand the influence of changes in a manner.”’ By contrast, the Panel in
this case disagreed with that Panel’s reasoning and came to a different conclu-
sion.”

The Panel noted that the trend lines were unlabeled on the Y-axis. It was
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impossible to determine the percentage changes being depicted. Thus, the trend
lines added no value to the information on percentage changes reported in the
tables.”” As to the texts, the Panel also noted that the texts made no additional ex-
planation to the tables.” Therefore, the Panel found that the unlabeled trend lines
or text did not permit a reasonable understanding of the confidential informa-
tion.”

The Panel then focused on the non-confidential tables summarizing the data
for each of the 12 injury factors concerned. These tables were divided into two
groups by the Panel pursuant to whether they provided percentage changes or
not.”

Specifically, among the first group with percentage changes, the eight non-
confidential summaries of information regarding production capacity, output,
sales volume, inventory, pre-tax profits, the number of employees, productivity,
and cash flow all follow a similar pattern, with a table setting out year-on-year
percentage changes.26 As stated above, the Panel considered that the percent-
age changes permit a reasonable understanding of the redacted confidential
information. Thus, the Panel found the eight non-confidential summaries were
consistent with Article 6.5.1 of the Anti-Dumping Agreement and Article 12.4.1
of the SCM Agreement.27 Among the second group, for the absence of percent-
age changes, it was concluded that the non-confidential summaries for return on
investment, salary and sales-to-output ratio were inconsistent with Articles 6.5.1
and 12.4.1.%

In addition, China argued that parties concerned would have to infer, derive
and piece together a possible summary of confidential information for them-
selves.” It was rejected by the Panel, however. In this regard, the Panel followed
the previous jurisprudence that a non-confidential summary which requires inter-
ested parties to connect information from different parts of the petition in order to
obtain a reasonable understanding of the substance of the confidential informa-
tion is not consistent with Articles 6.5.1 and 12.4.1.”

B. The ‘Essential Facts’ and the Admissibility of the Mercedes-Benz USA Letter
Article 6.9 of the Anti-Dumping Agreement requires the IA to inform the respon-
dents of all ‘essential facts’ as the basis of its decision prior to releasing its final
determination. In this case, the Panel found that China acted inconsistently with
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Article 6.9. Nevertheless, the finding was only due to China’s failure to rebut the
US prima facie case because neither arguments nor evidence was provided by
China.”

The focus is the admissibility of the letter from Mercedes-Benz USA. During
the course of the investigations, MOFCOM issued final disclosure letters to the
individual US respondents, as well as two final disclosure letters to the US gov-
ernment.”” The US argued that MOFCOM failed to inform the US respondents
of all ‘essential facts.” However, the US asserted that it did not have the copies of
the final disclosure letters sent to the US respondents in its possession, and con-
tended that it was China who submitted these letters to the Panel.”

China declined to submit them in evidence opining that the burden of proof
lay on the US.*™ At the second Panel meeting, the US submitted a letter from
Mercedes-Benz USA to MOFCOM dated April 28, 2011 into evidence,35 which
was allegedly to be rebuttal evidence to China’s assertion of Article 6.9. In Chi-
na’s viewpoint, however, the Mercedes-Benz USA’s letter could not be charac-
terized as rebuttal evidence; it may not be taken into consideration by the Panel.”

The Panel considered it appropriate to accept the Mercedes-Benz USA letter,
since nothing in either the Understanding on Rules and Procedures governing the
Settlement of Disputes (“DSU”) or the working procedures precluded the Panel
from accepting evidence after the first Panel meeting.37 Indeed, the Panel ac-
cepted that the US could not produce the copies of MOFCOM'’s final disclosures
to its respondent companies for the Panel’s review in this dispute.38 Moreover,
according to Article 8 of Working Procedures of the Panel in this case,” all the
factual evidences shall be indeed submitted no later than the end of the first sub-
stantive meeting, except, with respect to evidence necessary for the purposes of
rebuttal, for the answers to questions or the comments on answers provided by
the other party.

From the author’s view, however, the question raised here was whether the
US has established the prima facie case at the first step. The general principles
applicable to the allocation of the burden of proof in the WTO dispute settlement
require that a party claiming a violation must assert and prove its claim.” The
Appellate Body has stated that a complaining party will satisfy its burden when it
establishes a prima facie case.”"

In this case, the US did not submit any other evidence except for the letter from
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Mercedes-Benz USA. In the author’s opinion, it is thus clear that the US, the com-
plainant, should bear the de jure and de facto burden of demonstrating the violations
it alleges. According to Article 8 of Working Procedures, the Panel needs to address
whether the Mercedes-Benz USA letter is submitted for the purpose of the prima
facie case, or for rebuttal, answers or comments. Regrettably, the Panel left open this
question.

C. The Facts Available and Determination of ‘Residual’ Anti-Dumping and

Countervailing Duty Rates
MOFCOM finally determined a ‘residual’ anti-dumping and countervailing rate
for ‘all other’ US companies, which had not registered with MOFCOM in the
investigation.42 The US challenged that MOFCOM violated the procedural obli-
gations laid down at Articles 6.8, 6.9, 12.2 and 12.2.2 and Annex II, paragraph 1
of the Anti-Dumping Agreement, and Articles 12.7, 12.8, 22.3, and 22.5 of the
SCM Agreement.43

MOFCOM individually contacted the US exporters identified in the petition
of the initiations, posted the notices of initiation and the relevant registration
forms on its website, and made them available in its public reading room.” After
having received the registration forms from some the US exporters, MOFCOM
sent questionnaires to these respondents.45 With respect to “all other’ US com-
panies which had not registered in the investigation, and as a consequence, had
not filed a questionnaire response, MOFCOM determined the above-mentioned
rates.”

Although this claim concerned many articles, the major issue is whether the
notice of initiation and the registration of MOFCOM were sufficient for the pur-
poses of Article 6.8 and, in particular, Annex II, paragraph 1. The US made no
claim or argument suggesting that residual duties were in general not allowed
under the Agreements. Rather, its claims concerned the way in which MOFCOM
determined the residual rates applied in the investigations at issue.”

Article 6.8 of the Anti-Dumping Agreement stipulates that it may be de-
termined by the facts available if a party concerned refuses the access to or
otherwise does not provide necessary information, or significantly impedes the
investigation. Annex II, Paragraph 1 to the Anti-Dumping Agreement establishes
other important requirements concerning the use of facts available. E.g., it re-
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quires that, after initiation, the IA specify in detail the information required of
an interested party and the manner in which that information is to be structured.
[Emphasis added]

However, there is nothing in the Anti-dumping Agreement providing how an
IA is to fulfil these requirements,48 especially how an IA is to “specify in detail”
the information it 1requires.49 While sending questionnaires to known foreign
producers will generally suffice in this regard, the situation was complicated in
the case of foreign producers that were not known to the IA, or did not exist at
the time of the investigation.50 The US submitted that the unknown US exporters
were not notified of the information required and cannot be said to have engaged
in any of the acts identified in Article 6.8 as justifying the use of facts available.”

The Panel initially confirmed that the notice of initiation and the registration
of MOFCOM might identify parties concerned which were participating in the
investigation.52 The Panel considered that MOFCOM took the steps which could
reasonably be expected from an IA to contact the unknown exporters. This per
se was not, however, necessarily sufficient to justify the subsequent use of facts
available, as it does not satisfy the obligation set forth in Annex II, paragraph 1.7
This further led to the concern that to the unknown US exporters or non-existent
US exporters, whether the steps taken by MOFCOM have satisfied the require-
ment of “specify in detail” the information it requires.

In this regard, the Panel stated that the petition included normal value, export
price and possibly certain adjustments, while the notice of initiation only con-
tained the identity, volume and value of exporters. The scope of facts maintained
by MOFCOM was much wider than that of the information requested from un-
known or non-existent US expor‘ters.54 The Panel thus found that the notice of
initiation and registration adopted by MOFCOM were concluded insufficiently,
because they did not specify in detail the information requested from the US re-
spondents.55

China argued that the registration form and the subsequent dumping question-
naire served as a complementary purpose in China’s anti-dumping system, and the
determinations with respect to non-cooperating producers might be made on the
basis of facts available.” China further submitted that any exporter not responding
to the notice of initiation can be treated as non-cooperating for the purposes of Ar-
ticle 6.8 of the Anti-Dumping Agreement.57 The Panel was not persuaded by this
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argument. Unless notice specifies in detail the information requested from the re-
spondents and such information is not submitted, according to the Panel, a failure
to register did not necessarily satisfy Article 6.8." Consequently, the Panel held
that China acted inconsistently with its obligations under Article 6.8 and paragraph
1 of Annex II of the Anti-Dumping Agreemen‘[.59

Regarding an identical issue, the Panel in China — GOES found that MOF-
COM had acted inconsistently with Article 6.8 of the Anti-Dumping Agree-
ment.” By contrast, the Panel in China — Broiler Products came to the opposite
conclusion as follows:

The authority is justified in replacing other information that it cannot collect as
a result of that failure, even if it did not specifically request the other informa-
tion. Such information initially required may include the producer’s contact

. . . . . .6l
details and information necessary for the authority to decide on sampling.

So far, there might not be consistent and final reasoning and conclusions from
the panels. The Panel has noted that Article 6.8 and Annex II, paragraph 1 of the
Anti-Dumping Agreement concerned the substantive aspect. 1f following the
Panel’s reasoning and defining the violation of Article 6.8 as a substantive mat-
ter, whether an IA has got the available facts and whether the facts are in favor of
residual duty rates are two different nature of questions? In the absence of direct
findings on the latter, this conclusion is based on a logical ‘speculation.’ Just as
the European Union, a third party of this case noted that the US neither explained
how an IA could give notice to producers that existed but were not known, nor
made themselves known to the IA.*

4. Substantive Issues: An Objective Examination
based on Positive Evidence

A. The Definition of the Domestic Industry for the Purposes of Its Injury
Determination

Article 4.1 of the Anti-Dumping Agreement and Article 16.1 of the SCM Agree-

ment define ‘domestic industry’ for investigations. The US argued that there was
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self-selection in this case, considering that CAAM ultimately provided data to
MOFCOM from only eight of its member producers.64 The US also contended
that MOFCOM’s domestic industry definition failed to capture a major propor-
tion of total production of the domestic like product, in excluding 60 percent of
domestic production from its inves‘[ig:f,ltions.65

Articles 4.1 and 16.1 define the ‘domestic industry’ as either producers of the
domestic like product as a whole, or a subset of those producers, who collectively
account for a major proportion of total domestic production. The Panel noted that
both the Anti-Dumping and the SCM Agreements refer to @ major proportion
rather than the major proportion, so that the percentage of production deemed a
‘major proportion’ need not be greater than 50 percent of total production.66 Fur-
ther, the mere fact that the domestic industry as defined does not include a par-
ticular proportion of producers opposing the complaint, would not demonstrate
that MOFCOM acted inconsistently with Articles 4.1 and 16.1."

The major arguments and its rulings were concentrated on so-called self-
selection in the investigations. [Emphasis added] The US argued that MOFCOM,
by requiring domestic producers to register in order to participate in the inves-
tigations, introduced a self-selection process that distorted its domestic industry
definition.” Domestic producers posting the strongest performance would have
less incentive to participate in the investigations. The US thus contended that the
withholding of the performance data of the stronger-performing producers would
skew the economic data towards an affirmative finding of injury, leading to the
risk of higher duties on subject imports.69

The Panel found the US argument unconvincing.70 According to the Panel,
the need for flexibility justified the use of registration process. It made interested
parties known to the IA to be considered part of the domestic industry. The mere
fact that some producers may choose not to do so, i.e., ‘self-select’ out of com-
ing forward, did not introduce a material risk of distortion in the IA’s process of
defining the domestic indus’try.71

Moreover, in the Panel’s view, MOFCOM communicated its notices and
forms in an open manner, and the possibility of participation in the investigations
was equally available to any interested party.72 Even assuming that stronger-
performing producers had not participated in the investigations, nothing on the
record suggested that their failure to do so was due to any action or inaction on
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the MOFCOM’s part.73 Besides, MOFCOM required producers to register and
submit information within a 20-day time limit, which did not exclude any of the
producers providing the information in defining the domestic industry.74 The
Panel thus rejected the US arguments concerning alleged self-selection.”

It is worthwhile noting that the argument of self-selection has been addressed
in EC — Fasteners (China) dispute by the Appellate Body. In this case, the Ap-
pellate Body ruled that the IA’s approach imposed a self-selection process among
domestic producers with a material risk of distortion.” Nevertheless, the Panel
found that MOFCOM’s registration requirement in this case differed materially
from the actions taken by the EC Commission in EC — Fasteners (1 China).77 Un-
like the EC Commission in EC — Fasteners, MOFCOM did not apply an unrelat-
ed benchmark in determining the domestic industry it defined including domestic
producers.78

In the end, the Panel dismissed the US claim that MOFCOM’s domestic in-
dustry definition was distorted.”

B. Price Effects Analysis and Causation Determination
Article 3.2 of the Anti-Dumping Agreement and Article 15.2 of the SCM Agree-
ment require that an A undertakes an ‘objective examination’ based on ‘positive
evidence.”The Appellate Body stated in China — GOES that, in addition to a
‘consideration’ of the existence of a type of price effect on domestic prices, price
effects analysis required an A to determine whether subject imports had an ‘ex-
planatory force’ for such price effect(s).81

The principal issue in this claim is whether MOFCOM’s finding of price
depression would be a sufficient basis to satisfy the requirements of Articles 3.2
and 15.2. The Panel found that MOFCOM’s price depression analysis did not
fully consider an objective examination of the evidence of overselling by the sub-
ject imports.82

First, according to the Panel, MOFCOM failed to explain how parallel pricing
existed in spite of the diverging movements between 2006 and 2007. The record
of MOFCOM’s final determination clearly shows that, in this period, the Aver-
age Unit Values (“AUVs”) of subject imports and of the domestic like product
moved in different directions.
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Table 1: Changes in AUVs"

Year 2006-2007 2007-2008 1Q-3Q 2008 — 1Q-3Q 2009
Subject imports -8.47 39.6 -3.17
Domestic like product 11.08 16.82 -10.13

Unit: Percent

Although not discussed in the final determination, the Panel found that MOF-
COM did not adequately explain the role of subject imports in the price depres-
sion existing in the domestic market.*

Second, the Panel observed that, except for 2007, the average price of subject
imports was higher than that of the domestic like product by significant margins.

Table 2: AUVs®

Year 2006 2007 2008 1Q-3Q 2009
Subject imports 315,467 288,749 403,089 411,382
Domestic like product 280,596 311,698 364,122 315,535

Unit: CNY(RMB)

The Panel did not preclude the possibility that price depression would be found
to exist in a case where there was overselling by subject imports. However,
MOFCOM failed to explain how the Ministry considered that evidence, and what
impact it would have on MOFCOM’s reasoning.86

Third, the Panel was concerned with the differentiation of ‘like’ Chinese au-
tomobiles and imported automobiles. The Panel stated that an objective decision-
maker needed to make further inquiries into the differences between the two
baskets of goods and determined whether they affected prices.87An IA had the
obligation to ensure price comparability between subject imports and the domes-
tic like product. This obligation was neither affected by the type of price effects
being considered, nor found to affect domestic industry prices.88 Consequently,
MOFCOM’s reliance on unadjusted AUVs in its price effects analysis did not
examine the positive evidence objectively.89

Last, the MOFCOM’s comparison of market shares ignored the role of other
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actors in the Chinese market for automobiles, specifically, both Chinese produc-
ers not part of the domestic industry as defined by MOFCOM, and third country
imports. Accordingly, the Panel showed that MOFCOM did not adequately
explain the linkage between subject import market share gains and its finding of
price depression.90

Compared with China — GOES,”" the Panel report has expanded the require-
ments on price comparability. It will be applied not only to price undercutting,
but also to price depression and price suppression; not only to the comparison
between prices of investigated products and domestic like products, but also to
the analysis of price trends.”

In addition, with respect to the causation determination, the Panel noted that
MOFCOM’s dismissal of the relevant evidences in finding a causal relationship
was neither reasonable nor adequate.% The Panel finally found that China acted
inconsistently with Articles 3.1 and 3.5 of the Anti-Dumping Agreement, and
Articles 15.1 and 15.5 of the SCM Agreement.94

5. Conclusion

Anti-dumping duties are meant to counter instances where goods are sold abroad
at prices below their normal value, while countervailing duties are meant to target
instances of allegedly unfair subsidies being provided by governments to domes-
tic producelrs.95 In its final conclusion and recommendation, the Panel ruled seven
important claims in favor of the US and only three issues in favor of China. Nev-
ertheless, the Panel has to some extent confirmed the current practices of China
with respect to the notice and disclosure obligations in the investigation process.
More specifically, the Panel determined that the absolute change would not be
necessary in the data being summarized and the alleged self-selection resulting
from Investigation Authorities’ registration requirement was unconvincing, etc.
For the substantive obligations, the WTO members need to take the Panel’s find-
ing of the expansion of the requirements on price comparability seriously, which
make the price effects analysis and causation determination of remedies measures
more difficult.” The Panel obviously adopted certain reasoning and conclusions
which are remarkably different from the previous WTO jurisprudence. Panels
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would follow prior decisions on this matter unless they find cogent reasons not

to do so.”” Since there is no appeal in this dispute, these questions are open to the

WTO observer’s future discussions.
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