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I. INTRODUCTION

A genetically modified organism (“GMO”) is “an organism, with the exception
of human beings, in which the genetic material has been altered in a way that
does not occur naturally by mating and/or natural recombination.” GMOs have
advantages and disadvantages. In terms of advantages, first, it can increase crop
yields, alleviate the food crisis, and help to eliminate hunger and poverty in
developing countries. Second, to a certain extent, it can reduce use of herbicides
and pesticides (more friendly to the environment) and helps to save money for
input in pesticides.2 Disadvantages of GMO mainly lie in the potential risks to the
environment and human health due to short time research and cultivation practices.
In spite of potentials of GM crops to contribute to agricultural development,
their introduction has led to significant oppositions.3 Due to limited technology,
research time and insufficient clinical evidence, the public worries about its
potential damage to human health and the environment.

Despite those concerns, GMO has moved from the experimental stage (since
the 1980s) to large-scale commercial cultivation worldwide. As more countries
have begun planting and sale of GM crops, its popularization and application rate
are rapidly rising. James Clave provided:

An unprecedented cumulative hectares of 2 billion hectares of biotech crops,
equivalent to twice the total land mass of China (956 million hectares) or the US
(937 million hectares), were successfully cultivated globally in the 20-year period
1996 to 2015; farmer benefits for the period 1996 to 2015 were estimated at over
USS$150 billion."

Today, there are 28 countries in the world planting GM crops, among which the
US, Brazil, Argentina, India and Canada are top five. Also, more developing
countries like Bangladesh has begun planting GM crops to benefit from it.
Because China is a developing country with a population of 1.3 billion, it
often faces the challenges of food shortage and environmental protection. In
this regard, China should consider planting the GM crops. For this measure, it is
necessary for China to probe into the pros and cons of GM food (“GMF”) through
the different experiences between the EU and the US. This research aims to deal
with the critical issues for China to make a right choice from a comparative legal
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perspective. This paper is composed of seven parts including Introduction and
Conclusion. Part two will discuss conflict between the EU and the US on GMF
safety legislation. Part three will analyze conflict between the WTO and CPB. Part
four will study conflicts between developed and developing countries. Part five
will examine the accomplishments and limitations of international reconciliation
on Genetically Modified Food safety legislation. Part six will focus on latest
development and dilemmas of Chinese Genetically Modified Food.

I1. ConFLicT BETWEEN THE EU AND THE US ON
GMF SAFETY LEGISLATION

A. Different Legislative Principle

The EU adopts the ‘precautionary’ principle, while the US supports ‘preventive’
principle. The EU became more precautionary than the US, although there were
exceptions in both jurisdiction.5 The EU supports the precautionary principle
which is manifested in its legislation and judicial practice. Consolidated Versions
of the Treaty on European Union and the Treaty on the Functioning of the
European Union Article 191 (ex Article 174 TEC) points out:

Union policy on the environment shall aim at a high level of protection taking into
account the diversity of situations in the various regions of the Union. It shall be
based on the precautionary principle and on the principles that preventive action
should be taken, that environmental damage should as a priority be rectified at

source and that the polluter should pay.

The White Paper on Food Safety explicitly provides that the European food
safety policy is based on the precautionary principle.6 As the scholars points out,
whether to support or not, the precautionary principle has become one of the core
characteristics of the EU policy.7

In judicial practice, the European Court of Justice (“ECJ”) supported the
precautionary principle several times in its judgments such as in The Queen v.
Ministry of Agriculture, Fisheries and Food * and MOX Plant.” In Alpharma Inc.
v. Council of the European Union" the ECJ reiterates its supportive position on
the precautionary principle. The Court of First Instant which made a ruling in the
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Pfizer case' in 2002 once again confirmed precautionary principle. Unlike the
Alpharma case, in the Pfizer case, the Court not only affirmed rationality of the
precautionary principle, but also interpreted the conditions of the precautionary
principle, which was a long step developrnent.12

Different from the EU, the US adopts the preventive principle. The US
fundamentally recognizes the safety of GM food. As long as there are no
substantial differences between final product and traditional food on function and
safety, GM food and traditional food should be treated under the same standards.
In this background, the discussion of GM food is not so fierce as in the EU. The
following are the existing relative food legislations: the Food Safety Enhancement
Act of 2009;" the Federal Food Drug Cosmetic Act; FDA’s Statement of Policy:
Foods Derived From New Plant Varieties of 1992;14 and Draft Guidance for
Industry: Voluntary Labelling Indicating Whether Foods Have or Not Been
Developed Using Bioengineering of 2001."” All lack a systemic discussion of the
scientific principle.

In judicial practice, on June 21, 2010, the US Supreme Court made a judgment
on the first GM food case. Although it is the very first case accepted by the
Supreme Court, its focus is not on safety of GMF. The district court, the court
of appeal, and the Supreme Court all believed that such food was safe to human
health and the environment."

B. Labelling System Difference

The EU adopts ‘mandatory’ label system while the US implements ‘voluntary’
label system until August 2016 when President Barack Obama signed Bill 764.
The EU’s mandatory label system started with Council Directive of 3 April 1990
on the deliberate release into the environment of genetically modified organisms
(90/22O/EEC).17 Articles 12, 13 and 14 of Regulation on Genetically Modified
Food and Feed (1829/2003/EC)" were provisions dedicated to the labeling of
genetically modified food in detail. Article 4 of the Regulation on Traceability and
Labeling of Genetically Modified Organisms and the Traceability of Food and
Feed Products Produced from Genetically Modified Organisms ( 1830/2003/EC)19
set special rules for transgenic product traceability and label management. Article
7, which made amendment for directive 2001/18/EC, regulated that products in
which GMO in a proportion higher than 0.9 percent should be labelled.
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For a long time, the US adopted a voluntary labeling system regarding
compulsory labeling system as an exception. There is no special legislation on GM
Food in the US. The label system refers to the Federal Food Drug and Cosmetic
Act for the Regulation of Food Packaging. Article 403(1)(a) of the Act stipulates
that it shall not use a false or misleading label. Article 201(n) provides that if
tags do not manifest material information it is misleading. The FDA’s Statement
of Policy: Foods Derived from New Plant Varieties of 1992 explained labelling
requirement as follows:

Section 403(i) of the act (21 U.S.C. 343(i)) requires that a producer of a food
product describe the product by its common or usual name or in the absence
thereof, an appropriately descriptive term (21 U.S.C. part 101.3) and reveal all
facts that are material in light of representations made or suggested by labeling
or with respect to consequences which may result from use (21 U.S.C. 343(a); 21
U.S.C. 321(n)). Thus, consumers must be informed, by appropriate labeling, if a
food derived from a new plant variety differs from its traditional counterpart such
that the common or usual name no longer applies to the new food, or if a safety or

. . . 20
usage issue exists to which consumers must be alerted.

The FDA has issued draft guidance of voluntary labeling of GMF and reaffirmed
its labeling mechanism.” Compulsory labeling system only refer to situation of
allergy as an exception.22

However, the GMO labeling mechanism in the US changed in August 2016.
Then, the Senate passed Bill 764" which established mandatory label mechanism.
In Section 293 of the Bill stipulates details requiring food manufacturers to use
one of three different labels to inform consumers of the presence of GMOs in
products. Manufacturers can comply it by providing a label that includes the US
Department of Agriculture (“USDA”) symbol indicating the presence of GMOs,
print a label using plain language, or add a scanner- or smartphone-readable QR
code that links to ingredient information. Small businesses also have the option
to place a telephone number or internet website on packages that would direct
customers to additional information.”*

C. Regulatory Models Difference

The EU adopts ‘process’ management, while the US adopts ‘product’ management.
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The EU tries to monitor product process rather than a simple product as a result.
When food is produced by GM technology, it then must be subject to strict control.
The commission also distinguishes risk management from risk assessment and
emphasizes the former. It means that policymakers should consider comprehensive
social factors rather than merely scientific detection. Communication 2000 on
the precautionary principle points out: “Recourse to the principle belongs in the
general framework of risk analysis (which, besides risk evaluation, includes risk
management and risk communication), and more particularly in the context of
risk management which corresponds to the decision-making phase.”25 The EU’s
approach is also manifested in the hormone beef case. Here, the EC repeatedly
stressed that the ‘consumption idea,” ‘consumers’ worry” and ‘political pressure’
were social value dimension as important influencing factors on the risk
assessment. While panel experts believed that risk assessment was a scientific
review on all kinds of data and facts, which, unlike risk management, did not
involve considerations of social and economic factors.” The US was against the
EU regulation based on production process on GM food. Instead, it preferred
regulations based on the final product without consideration of production
technology and process.

II1. ConrLicT BETWEEN THE WTO Anp CPB

A. Difference of Aim and Scope

The primary goal of the WTO is to promote trade in goods and services
liberalization, to reach a mutually beneficial arrangement; to materially cut tariffs
and eliminate trade barriers; and to reduce discrimination in international trade
relations.” In addition, the WTO considers trade-related measures influencing
the environment, human rights, health protection, sustainable development, and
treatment of developing countries.” This legal principles were reinforced in latter
judicial cases.”

The Cartagena Protocol on Biosafety (“CPB”) as the supplement of the
Convention on Biological Diversity, following Principle 15 of the Rio Declaration
on Environment and Development, concludes the precautionary measures
and helps to ensure the safety in transferring, processing, and using of modern
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biotechnology, sustainable use of the modified living organisms within the
territory and adequate protection measures to prevent cross-border transfer
problems.

B. Difference of Core Principle

The WTO adopts the principle of prevention, while the CPB adopts the precautionary
principle. The CPB in its preamble points out the precautionary approach contained
in Principle 15 of the Rio Declaration on Environment and Development. Given the
existing legislation and practice, the WTO generally supports principle of prevention.
Article 5, paragraph 7 of the Sanitary and Phytosanitary (“SPS”) Agreement points
out: “In cases where relevant scientific evidence is insufficient, a Member may
provisionally adopt sanitary or phytosanitary measures on the basis of available
pertinent information...” The scientific principle is also explained and illustrated by
the dispute settlement body in its judicial practice. Typical cases are the genetically
modified food case and the hormone beef case. The precautionary principle is
discussed in both cases. The Appellate Body also discussed its international legal
status and relationship with the SPS Agreement. It finally concluded that SPS
Agreement did not follow the precautionary principle.

IV. CONFLICTS BETWEEN DEVELOPED AND
DEVELOPING COUNTRIES

The conflict between the EU and the US on GMF safety legislation affects
developing countries’ domestic GM policy and the legislative direction. Due
to the opposite views between the EU and the US on GMF safety, developing
countries have to make a choice between the two when they export such food.
African countries are a good example whose most revenues rely on agricultural
products and other primary products exportation. FAO’s statistics (2005) show
that agricultural exports account for 50 percent of the revenue, solve 80 percent
of the population employment in Africa.”’ “The Sub-Saharan Africa (“SSA”)
region accounts for more than 950 million people, approximately 13 percent of
the world population. Despite ongoing transformation of the region’s economies,

agriculture remains a crucial sector providing livelihoods for millions of people.”31
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African countries’ attitudes towards GMF are different. South Africa, Egypt and
Malawi actively support research, development and cultivation of GM food.
Kenya and Cameroon cautiously support it. Tanzania and Ethiopia are taking
strict restrictions. One of the reasons for such opposition is related to the safety of
GMF. Many African countries do not have domestic research and environmental
monitoring technology on GMO, so that potential dangers of cultivation of GMO
are hard to control. Another reason is the impact on agricultural exports. As
scholars have pointed out, once African countries grow GM crops, their export of
non GM crops are likely to lose European market, which accounts for about half
of African agricultural exports.32

The EU refuses to import GMF from Africa, while the US sees the expansion
of overseas GM food market as a long-term task through many different ways such
as GMF aid” and GM crop cultivation capacity building to help Africa to accept
and cultivate GM crops. The United States Agency for International Development
(“USAID”) uses food crisis as an opportunity to increase the reliance of African
countries to the US, forcing them to accept GM food.™ As the African market is
relatively small, the main purpose for the US’ aid to African countries is to win
trust and support.35 In the long term, it will influence the African domestic GM
legislation direction so as to affect the pattern of world trade in GM food.

There is one typical example-the change of position of Egypt in the WTO
GMO case in 2003 -illustrating the impact of conflicts between the EU and the
US towards developing countries. At the beginning of the lawsuit, Egypt was
actively supporting the US, Canada and Argentina. Thereafter, it changed its
position, dropping out the lawsuit not even as a third party on the vague grounds
to protect the environment and consumers. The reasons for Egypt’s out of lawsuit
were unknown. Given that Egypt was the second largest recipient country of
the American aid, however, the US would be unsatisfied with its performance.
On June 19, 2003, the US senate finance committee chairman Grassley wrote
to Egypt's Foreign Minister, claiming that if Egypt dropped the lawsuit it would
consider to slow down or suspend the free trade area negotiations between the two
countries.” Actually, Egypt’s agriculture export relies heavily on the EU market
(30-40%) and has also been accepting the EU bilateral economic aid.” It might be
really difficult for Egypt to say “yes or no” to either side.
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V. ACCOMPLISHMENTS AND LLIMITATIONS OF
INTERNATIONAL RECONCILIATION ON
GMF SAFETY LEGISLATION

A. Accomplishments: Unified Standards by FAO,WHQO, CAC and OECD

In 2003, the International Codex Alimentarius Commission (“CAC”) formulated
Proposed Draft Recommendations for the Labelling of Foods Obtained through
Certain Techniques of Genetic Modification/Genetic Engineering,38 Principles for
the Risk Analysis of Foods Derived from Modern Biotechnology,39 Guideline for
the Conduct of Food Safety Assessment of Foods Produced Using Recombinant-
DNA Microorganisms,40 Proposed Draft Guideline for the Conduct of Food Safety
Assessment of Foods Derived from Recombinant-DNA Animals, and Proposed
Draft Guideline for the Conduct of Food Safety Assessment of Foods Derived
from Recombinant-DNA Plants.”’ In the 24th session of the Codex Committee
on Methods of Analysis and Sampling, CAC formulated guiding principles for
detecting GMF, general, and specific recommendations.”

Compared with CAC, the contribution of the FAO and the WHO in GM
food safety standards is more embodied in series of studies, evaluations and
suggestions of the CAC work. Their reports mainly argue general safety of GMF,
positive effects for maintaining food security of GM crop cultivation, necessity
to strengthen the ability of biotechnology in developing countries and eliminate
the gap between developed and developing countries, improvement of network
of international food authorities, and supervision on the safety of genetically
modified food."”

The OECD has been also concerned about biotechnology and GM food since
1982. As regard the question of GM food information gathering and sharing,
the OECD published four important statistical reports.44 The latest report (2009)
referred to the number, size, biotechnology research and development strength,
financial and personnel of member states’ biotechnology companies.45 From 2001
to 2010, the OECD issued 22 documents on GM specific varieties such as papaya,
tomatoes, sorghum, potatoes, sunflower, mushroom, alfalfa, barley, cotton, rice,
animal feed, corn, sugar beets, soybean and rapeseed, respectively, discussing
their nutrition, toxicity and allergy.46 In 2006, the OECD ratified the Genetically
Modified Invention Licensing Guideline" and the Human Genetic Research and
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Manage Database.” In order to integrate scientists to do research on GM resources

and share research results, in 2007, the OECD formulated intellectual property

rights management cooperation mechanism to save research cost and to achieve
. . . 49

win-win among different field researchers.

B. Shortcomings

Although the above mentioned international organizations have tried to reconcile
and harmonize standards and legislations worldwide, there are several deficiencies
in outcome. In particular, documents issued by international organizations are
mainly voluntary without legal binding effect. They are just reference and advice
for member states and most of these documents are under drafting and discussion.
As the actual influence is very limited, whether to comply with the rights and
obligations of the relevant guidelines or standards for members is completely
voluntary. Therefore, contents and wordings of these documents are quite vague
and even contradictory.

Reasons for the lack of legal binding force and vagueness of documents
of international organization are quite understandable. With large number
of membership, the legislation must be result of bargaining among different
countries. Its members include developed and developing countries; some of them
are actively supporting the documents, others, not. As a result, the conflict between
the EU and the US is very difficult to reconcile, not to mention facing so many
different national practices and interests. The best way is to make compromise
step by step to achieve the goal.

VI. LATEST DEVELOPMENT AND DILEMMAS OF
CHINESE GENETICALLY MoDIFIED Food

A. Contemporary Chinese GMF Commercial Practice

China is the world’s sixth largest producer of genetically modified crops, with
a cultivation area of 3.7 million hectares mainly planting cotton, papaya and
poplar.50 A careful analysis of the data, however, shows that Chinese GM crops
cultivation scale is relatively smaller than top five countries such as the US (70.9
million hectares), Brazil (44.2 million hectares) Argentina (24.5 million hectares),
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India (11.6 million hectares), and Canada (11.0 million hectares).51 The ISAAA
data (2012) shows that Chinese cultivation area was 3.9 million hectares in
2011 and 4.0 million hectares in 2012, which maintains a certain level without
substantial growth, unlike Brazil increasing from 30.3 million hectares in 2011 to
44.2 million hectares in 2015, nearly 45 percent grow‘[h.52

As regard the domestic GM crop, today, commercial cultivation practice is
quite limited in China. Though the Chinese government attaches great importance
to research and development of GM crops only six GM plants (cotton, tomato,
sweet pepper, petunia, poplar, and papaya) have been approved since 1997.
Among the six GM plants, only cotton, papaya and poplar are in commercial
production. Among the three GM plants, GM cotton accounts for the vast
majority. The USDA Foreign Agricultural Service provides: “At the farm-level
from 1997 to 2014, the estimated realized economic gains from Bt cotton is USD
17.5 billion and USD 1.3 billion in 2014 alone.”” So far, China has not approved
any kind of commercial production of main GM food crops. In 1999 and 2004,
the Ministry of Agriculture (“MOA”) accepted safety assessment application of
GM rice and corn, insect-resistant rice varieties TT51, BtSY63 and one high-
phytase corn BVLA430101 *1n 2009, the Minister of Agriculture granted them a
biosafety certification for the first time. However, granting a biosafety certification
does not equal to permit commercial cultivation. Various commercial cultivation
in China also needs to get production application. According to Seed Law of the
People's Republic of China, main crops need to get various examinations and
approvals.55 Seed production operators should get consent from the holder of the
intellectual property right.56

China imports a lot of GMO only as industrial processing materials. The
major import of GM crops are GM soybean, corn, cotton, sugar beet, oilseed rape.
The number of approvals for importing GMO was declining for the past three
years in 2016 (only 1 variety herbicide tolerant soybean FG72 from Bayer crop
science), 2015 (16 varieties), and 2014 (20 varieties), respectively.57 In 2015,
China imported over 80 million tons of soybeans, 2.98 million tons of corn (from
Jan.-Sept.), 0.85 million tons of cotton (from Jan.-Sept.) and 2.698 million tons
of distiller dried grains (from Jan.-Sept.).58 Besides cotton, with an exportation of
5703 million tons in 2016 (from Jan.-Sept.), China imported GMO much more
than exports.
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China forbids the importation of GM seeds for commercial cultivation. In
2016, MOA revealed a roadmap for GMO application and development. At this
stage, it cannot be eaten directly as food, but as feed or for industrial purposes. The
ultimate goal is to use it as food.”

B. Chinese Governmental Attitude and Policy on GMF

Without unified GMF safety law and a clear legislative guiding ideology, the
governmental attitude only can be overall concluded from the official leadership
speech, legal wording, and the official questions and answers.

Generally, the government recognizes the GMF safety with safety assessment
application certification no matter what produced domestically or imported from
other countries. In the national policy level, it actively supports GMO research
and development by increasing fiscal spending. The Chinese government
emphasizes independent research and development of GM varieties and protection
of intellectual property rights. At the same time, the government strengthens
execution of the GMO regulation.

Governmental recognition of safety of GMF is mainly manifested in the
following aspects. In 2010, the State Council’s Information Office published
“MOA answers to questions on GM technology and biological safety problems,”
in order to emphasize the advantages of GMO technology and its crucial
function for food security and ecological environment protection.60 In 2016, the
Information Office of MOA, at a press conference on GMO, pointed out: “After
safety evaluation and approval GM food was as safe as traditional food.””" The
MOA website contains a special column named “GMO authoritative disclosure”
[# L FIBUE OGE] for the purpose of public propaganda and disclosure of latest
information of GMO."” Following the website, it is not hard to conclude that
the Chinese government tries to prove and persuade the public trust in safety of
GMF. Meanwhile, MOA and many experts try to clarify genetically modified risk
events in the international level reported by media, eliminate consumers’ concern
about GM food, and enhance the public confidence. In addition, authoritative
media such as Xinhua News Agency, Guangming Daily actively promote the
safety of GM food, highlight the importance of GMF to Chinese food security
and strategic reserve, and help to guide people to have comprehensive and correct
understanding of GMF.”
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On the national policy level, the Chinese government puts more investments
into biological science regarding it as a long-term development task and priority
support project. Such as GMO breeding in 2006 was a major project listed in the
Long and Mid-term National Development Plan for Science and Technology
(2006-20), which has mainly focused on crop (rice, wheat, corn and cotton) and
animal (swine, cattle and sheep). In 2008, the National Development and Reform
Commission in the medium and long term plan for the national food safety (2008-
20) clearly put forward to start new variety cultivating projects. In July 2008,
the State Council launched major projects of GMO breeding new varieties over
15 years with funding totaled RMB 24 billion. In June 2009, the State Council
adopted several policies to promote the development of biological industry to
speed up the biological breeding.64 By 2010, more than 13,000 researchers had
been working for agricultural biotechnology, including GM plants, animals and
microorganisrn.65 The 13th Five Year Plan for National Science and Technology
Innovation issued by the State Council in August 2016 regarded GMO variety
breeding as a major national science and technology projects.66 The total amount
of Chinese government expenditures on biotechnology is estimated to be RMB
12 billion (approximate USD 1.9 billion) since 2008, far exceeding public sector
investment in biotechnology than any other country including the Us.”

C. Chinese GMF Legislation: General View and Latest Reform

Direct legislation on GM food safety includes one regulation of the State
Council, three department rules and several regulations, and bulletins made by
MOA, covering GM research, test, production, processing, management, import
licensing examination and approval. In 2001, the State Council promulgated
Regulations on Safety of Agricultural Genetically Modified Organisms.
Next year, MOA formulated three supporting department rules, which were
Implementation Regulations on Safety Assessment of Agricultural Genetically
Modified Organisms, Implementation Regulations on the Safety of Import of
Agricultural Genetically Modified Organisms and Implementation Regulations
on Labeling of Agricultural Genetically Modified Organisms. In 2006, MOA
drew up Regulations on Approval of Agricultural LMOs for Processing. There
are also two regulations (Regulation on Inspection and Quarantine of Import and
Export Genetically Modified Commodities & Regulations on Examination and
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Approval of Forest Genetic Engineering Activities) and 34 bulletins issued by
MOA.” Indirect legislation includes Product Quality Law of the People’s Republic
of China (1993),69 Food Safety Law of the People's Republic of China (2015),70 and
Agricultural Product Quality Safety Law of the People's Republic of China (2006).”"

Chinese GMF safety legislation have several shortcomings. Firstly, although
there are a large number of GMF legislations, there is lack of a unified GMF
safety legislation. The existing legislative level is quite old with low effective
hierarchy.72 Secondly, the legislative provisions are quite simple and wordings
are vague and unpractical. Take the most important Regulations on Safety of
Agricultural Genetically Modified Organisms for example. Only eight chapters
with 56 articles cover almost all aspects of GMF safe‘ty.73 Reading carefully the
legislative contents, it is recognized too simple to actually play a role as guidance
and specifications. Thirdly, many departments get involved in supervision with
low efficiency. Though Article 4 of the Regulations on Safety of Agricultural
Genetically Modified Organisms makes distinction between regulatory
functions and powers, Article 5 sets up a joint inter-ministerial meeting of safety
management system. Because of different department interests, however, it is
difficult to fundamentally coordinate with each other.”

In the past few years, China revised some legislation related to GMF labelling,
advertising and safety assessment. On October 1, 2015, the revised Food Safety
Law of the People’s Republic of China (Order of the Chairman of the People’s
Republic of China No.21) came into force.” In the former Food Safety Law of the
People’s Republic of China in 2009, only Article 102" referred to GMF, which
was very general as a miscellaneous provision. The new Food Safety Law includes
the GMF labeling and corresponding legal responsibility system.

In November 2015, China revised the Seed Law for the second time. Comparing
to the 2011 Seed Law, the 2015 Seed Law has three articles which refer to
safety assessment, labelling, importing GMO seeds. In spite of the change of
provision number, the contents for the latter two are the same. The only difference
regarding the safety assessment is that Article 7 of the 2015 Seed Law has
added the following content to Article 14 of 2013 Seed Law:" “The agriculture,
the competent forestry department under the state council shall strengthen the
supervision of tracking and provide information on the relevant examination and
approval of GM plant varieties and promotion.” The change mainly emphasizes

258



GMEF Safety Legislation C W R

regulatory responsibility and information disclosure. Accordingly, in 2016, MOA
revised several implementing regulations in order to comply with new Seed
Law such as Administrative Measures for Major Crops Variety Registration,
Administrative Measures for Crop Seed Production and Operation Licensing,
Administrative Measures for Labels and Use Instructions of Crop Seed.”

On January 22, 2015 the MOA Biosafety Office issued a notice on GMO
advertisement. It stipulates:

For GMF in our country not approved import used as the feedstock, not approved
for commercial cultivation domestically, not existing as genetically modified (gm)
crops and processed products on the market, it is prohibited to use non-GMO
advertisement; For GMF if it has been approved the import used as feedstock in
China or has been commercially grown, do exist on the market of this kind of
genetically modified crops and processed products, it can use non-GM but cannot

. . . s . 79
use misleading advertisement indicating non-GMF is more healthy and safety.

Besides, in September 2014, China Central Television (“CCTV”) issued a notice
to strengthen regulatory oversight over advertisements including claims or
statements regarding GMOs.”

D. China’s Dilemma and Choice
Food security v. Uncertainty towards Human Health and Environment

China faces huge population pressure and resource consumption. China also made
great progress in poverty reduction. China’s per capita water availability is only
one fourth of the world average and its arable land accounts for only 8 percent
of world total, but China supported over 20 percent of the world’s population.81
The 2016 White Paper on China’s Poverty Reduction Action and Human Rights
Progress shows that since adopting the reform and opening up policy, more
than 700 million poor people were out of poverty.82 As rural poverty population
were reduced to 55.75 million by 2015, the poverty rate fell to 5.7 percen‘[.83 The
Millennium Development Goals Report 2015 shows the extreme poverty rate had
dropped significantly in China for the past 15 years. Proportion of people living on
less than USD 1.25 per day decreased from 61 percent (1990) to 6 percent (2011),
and even fell to 4.2 percent (2014).84 By contributing more than 70 percent to
global poverty reduction, China has become the world’s first country to complete
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the UN Millennium Development Goals.”

GMF supply contribute a lot to the rural population out of poverty. GM
technology can greatly improve the food production, reduce plant diseases
and insect pests, curb the international food prices and ease food crisis. Due to
limitation of research time, there may exist potential negative impact towards
environment and human health. Responding to these harmful effects, the EU
has formulated and promulgated a series of rules and instructions adjusting
GMO experimental safety, preventing the leak damage towards staff health and
ecological environment, and ensuring safe coexistence of GM crops and non GM
crops. Even in the US, the environmental impact of GMO is still strictly regulated
mainly by the Environmental Protection Agency (“EPA”).86

The EU Mode or the US Mode?

There are several differences between the EU and the US. The EU insists the
precautionary principle, while the US adopts scientific principle. The advantages
of the precautionary principle are high level of control risk, protection interests of
consumers, and the ecological environment security. However, the shortcomings
include high economic cost of commodity production, management costs, and
vagueness and uncertainty during the application of the principle. The advantages
of the scientific principles are conceptual preciseness, easy and consistent
implementation and increase of grain output in the short and medium term.
Conversely, the scientific principles may not be able to eliminate the consumer
concerns about potential influence because it can only make remedy after
accidents.

The Chinese attitude and legislation on GMO have a certain tendency. In this
regard, China should seriously consider a large population base, the cultivated
land decreasing, increasing demand for food, low consumer rejection of GMO,
and gradually increased domestic and foreign environmental protection pressure.
Therefore, China cannot simply follow the US or the US legislation pattern.
Instead, it should find a suitable way to cope with the current development of GM
food in China from its own experience. All in all, China should adopt scientific
principles, simultaneously taking preventive measures to control risk at early
stage.

China should also improve and strengthen the traditional food safety legislation.
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In fact, it is unrealistic for a country with a low level of legislation and supervision
on traditional food to formulate and implement a high level of genetically
modified food safety legislation.

Foreign GMF Seed Monopoly v. Local Private Company Lack of Initiative
Agricultural chemical and seed industries are now consolidated and controlled
by just six large multinational corporations such as Monsanto (US), Dupont/
Pioneer (US), Dow (US), Bayer (Germany), Syngenta (Switzerland), and BASF
(Germany), which mostly dominate the world market.” It is quiet dangerous for
developing countries because they heavily rely upon importation of GM seed from
those companies.

To prevent the monopoly of a large foreign biotechnology company, currently,
China has not approved the import of any foreign GM seeds. China also prohibits
the foreign investment in research and production of biotech plants, livestock
and aquatic product. Foreign investment is only allowed in convention/hybrid
seed production, only in terms of minority shares in joint ventures with Chinese
companies.88 The Chinese government pays great attention to the development of
agricultural biotechnology and invests financial funds in supporting the domestic
research and development of GM crops seeds.

Different from the public sector which invests in agricultural biotechnology,
private seed breeding companies are not very enthusiastic to invest in GM crops
in China. Due to the lack of a clear path to commercialize major biotechnology
crop varieties (other than cotton), local seed companies have limited incentives
to invest in biotechnology.89 In February 2016, Chinese chemicals group,
Chemchina offered more than USD 43 billion to take over Swiss agribusiness
giant Syngenta.90 It shows China’s ambition and determination to safeguard food
security. In the world seed market, nonetheless, China is still not strong enough
to compete with other giants. The revised Seed Law of 2015 tries to improve this
situation. However, without approval of GM crops commercial cultivation this law
cannot fundamentally solve the problem.

Pressure from Conflicts of EU and US, WTO and CPB

The US and the EU are the largest agricultural products import and export trade
partners of China. China is a member of both the WTO and CPB. Conflicts
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between the EU and the US, the WTO and CPB are both an opportunity and
challenge for China. On the one hand, within the framework of the WTO and
CBP, the EU and the US would provide economic and technical assistance
to developing and least developed countries in order to dominate the GMO’s
operational principles. Through this aid, developed countries will ultimately affect
developing and the least developed countries’ domestic polices and legislation,
expand their camp, and consolidate power throughout the world. Against this
backdrop, developing countries should improve research capacity of GMO. On the
other hand, developing and least-developed countries can only survive between
the margins of the US and the EU. Domestically, China has to face huge demand
for food, while internationally it has to consider export resistance from the EU
which is not favorable to GM food.”

China, as a developing country and a latecomer of the WTO and CPB, should
strengthen its voice in the world. Current rules are the product of the negotiations
and interests bargaining between the developed countries, in which developing
countries have not fully reflected their interests. Therefore, China should actively
participate in a new round of negotiations for the revision of international
agreements including the UN framework of GM food related rules.

China’s Choice: Development of GM Technology with Cautiousness
Policymakers attach great importance to the strategic significance of GM food
towards food security. In a speech on December 23, 2013 at the Central Conference
on Rural Work by the Central Committee of the Communist Party, President Xi
Jinping emphasized “bold in research but cautious in commercialization.”” For the
past three years, the Chinese Communist Party pledged to strengthen research and
safety management of GM biotechnology.93 No.1 Documents of both 2016 and
2017 strengthen the research and regulation of agricultural GM technology and
popularization on the basis of safety and discreetness. * Different from other No.1
Documents which have mentioned the importance of biotechnology research,
No.l Document of 2015 for the first time called on the government to conduct
public outreach and to popularize bio‘[echnology.95

Meanwhile, due to relatively backward research, the Chinese government
forbids cultivation of GM crops and import of GM seeds. MOA draws the outline
of the GM technology roadmap: from not for food use, followed by input for
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feed and industrial use, and to finally for food use. In order to prevent foreign big
companies’ monopoly on technology and GM seeds, the Chinese government
should promote domestic research and provide huge fiscal investment.

The policy and practice in China on GMO may be quite controversial. In the
near future, China will be increasing input towards GMO research and enhancing
intellectual property right protection. When China can compete with big giants
from developed countries, it will promote GM crops cultivation, permit and
enlarge GM seeds importation. At the same time, China should pay more attention
to perfect legislation and public acceptance.

VII. CoNcLUSION

The clash of international GMO food legislation is rooted in the divergence
between the EU and the US, which influences on not only the divergence of the
WTO and CPB, but also the legislative choice of developing countries. Different
legislations between the EU and the US legislations are mainly due to economic
benefit and consumer attitude. However, reconciliation should be made step by
step.

Developing countries are sharing certain commons in GMO technology and
legislation such as lag in technology, limit by invisible private standard, technical
control of GMO companies in developed countries, the public financial support
and lower level of involvement of public. Because of differences in natural
environment, the importance of agriculture to GDP and the reliance degree to
the European and American market, developing countries also manifest the gap
from each other. Both the EU and the US try to support developing countries to
take initiative for leading international GMO legislation by ways of bilateral and
multilateral aid. In this course, they are willing to influence domestic policies and
legislation of developing countries.

Though such organizations like FAO, WHO, CAC and OECD made some
reconciliation efforts, voluntary and instructive guidelines without legal effect
cannot fundamentally change the situation of conflict worldwide. Ultimate
reconciliation can be only obtained in the long term resolutions of those
international organizations as soft law might be forerunner of international treaty
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and customary law.

So far, the Chinese government has paid full attention to GMO researches
and emphasized the importance of GMF security. In toto, China will continue to
support GM technology positively. As China relies much on its own capacity,
however, it would not open its door to western GM seeds giants in the near future.
What’s worse, China’s legislation is far behind domestic research and commercial
production necessities. China should finally choose to adopt the principle: “bold in
research but cautious in commercialization.”
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