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I. INTRODUCTION

Following the investigations carried out under Section 232 of the Trade Expansion
Act of 1962, the US Department of Commerce released two reports on January 11
and 17, 2018, respectively. One is commonly referred to as the Steel Report,1 the
other as the Aluminum Repof[.2 In these reports, the US Department of Commerce
found that the imports of foreign steel and aluminum threatened to impair the US’
national security and recommended a range of alternative actions, including global
tariffs.

Based on the findings of these two reports, President Donald Trump issued
two proclamations on March 8, 2018, that were later amended on March 22,
2018. In the proclamations, he decided to impose a 25 percent ad valorem tariff
on imported steel articles and a 10 percent ad valorem tariff on aluminum articles,
effective from March 23, 2018 with an unlimited duration.’

On April 5, 2018, China requested consultations over the above-described tariff
measures (hereinafter US tariff measures), officially initiating a WTO dispute
settlement procedure against the US.* This dispute is referred to as United States
- Certain Measures on Steel and Aluminum Products (DS544). India, Thailand,
Russia, the European Union (“EU”), and Hong Kong (China) have requested
to join the consultations.’ Shortly after, India,6 the EU,7 Canada,8 Mexico,9
Norwaly10 , Russia', and Switzerland* made separate requests to the WTO against
the same US tariff measures. These eight disputes are still in the consultation
process.

In its response to China’s requests, the US invoked Article XXI of the GATT
1994 to justify its measures. It contended that “issues of national security are
political matters not susceptible to review or capable of resolution by WTO dispute
settlement.”” The US will probably put forward the same argument against the
requests made by the other five WTO members.

The primary purpose of this research is to offer some thoughts on whether
the US tariff measures can be justified by Article XXI and how the WTO
should tackle this dispute. This article is composed of five parts including short
Introduction and Conclusion. By analyzing the provisions of Article XXI, Part
two tries to determine whether the US tariff measures are imposed to protect the
US’ “essential security interests.” Part three asks to which category the US tariff
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measures belong under the WTO’s legal framework. Are they national security
measures, safeguard measures, or just ordinary trade restriction measures?
Part four attempts to dissect how this dispute might be resolved by the Dispute
Settlement Body (“DSB”). Are the US tariff measures capable of resolution by the
WTO dispute settlement? In what manner and to what extent should the US tariff
measures be reviewed? These questions are mainly addressed in this part.

II. ARE THE US TARIFF MEASURES IMPOSED TO
ProOTECT THE US’ ESSENTIAL SECURITY INTERESTS?

Article XXI of the GATT 1994 provides:

“Nothing in this Agreement shall be construed:

(a) to require any contracting party to furnish any information the disclosure of
which it considers contrary to its essential security interests; or
(b) to prevent any contracting party from taking any action which it considers
necessary for the protection of its essential security interests
(1) relating to fissionable materials or the materials from which they are derived,
(ii) relating to the traffic in arms, ammunition and implements of war and
to such traffic in other goods and materials as is carried on directly or
indirectly for the purpose of supplying a military establishment;
(i) taken in time of war or other emergency in international relations; or
(c) to prevent any contracting party from taking any action in pursuance of its
obligations under the United Nations Charter for the maintenance of

international peace and security.”

Given that the US tariff measures are in dispute, it is reasonable to assume that the
US would likely rely mainly on Article XXI (b) (ii) and/or (b) (iii) for justification.
Based on the words of Article XXI (b), it is evident that, if the US tariff measures
are to be justified, the following requirements should be satisfied. First, they
should be either “carried on directly or indirectly for the purpose of supplying
a military establishment” or “taken in time of war or other emergency in
international relations.” Second, they should be necessary for the protection of the
US essential security interests.
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A. Whether the US Tariff Measures are “Carried on Directly or Indirectly
for the Purpose of Supplying a Military Establishment”?

The Steel Report contended: “The US Department of Defense (DoD) has a large
and ongoing need for a range of steel products that are used in fabricating weapons
and related systems for the nation’s defense.”"* However, it then admitted that
the US military requirements for steel only represent about 3 percent of the US
production.15 For aluminum, the estimated percentage of total US demand is
omitted in the Aluminum Report, but it acknowledged that: “The US Department
of Defense (DoD) and its contractors use a small percentage of US aluminum
production.”l(’ This small percentage, according to the US Secretary of Defense, is
also only about 3 percent (of the US aluminum production).17

Therefore, steel and aluminum needed “for the purpose of supplying a military
establishment” each represent about 3 percent of the US production. If this tiny
percentage of the US production can meet its military requirements, it is hard
to imagine that the imports of foreign steel and aluminum could pose a serious
threat to the US national security. However, the US Department of Commerce still
reached the conclusion in its reports that imports of steel and aluminum impose a
threat to the US national security and recommended global tariffs."”

However, the US Secretary of Defense does not seem convinced. In response
to Commerce Reports, he stated: “The US military requirements for steel and
aluminum each only represent about three percent of US production. Therefore,
[US Department of Defense (“DoD”)] does not believe that the findings in the
reports impact the ability of DoD programs to acquire the steel or aluminum
necessary to meet national defense requirements.”19 Contrary to the findings of
two Commerce Reports, the US Secretary of Defense was confident that the
US production of steel and aluminum is able to meet the US national defense
requirements.

The WTO Ambassador of China offered more details on this issue on May
8, 2018, at the General Council meeting. He stated: “The steel used by the US
defense industry only accounts for 3% of the domestic steel consumption of
the US, while the output of the US steel industry equals to 84% of its domestic
consumption, that is, roughly 28 times of its defense demand.”” This further
shows that the US’ domestic industry is sufficiently strong to meet its national
defense demand.

276



Trump’s Steel and Aluminum Tariffs C W R

Thus, as the US’ domestic industry can easily meet the US national defense
requirements, the US tariff measures cannot be considered as necessary
actions “carried on directly or indirectly for the purpose of supplying a military
establishment.”' There is simply no strong link between the US national defense
requirements (or military establishment) and the imports of foreign steel and
aluminum. The US Department of Commerce lacks concrete and direct evidence
to prove its conclusions.

B. Whether the US Tariff Measures are “Taken in Time of War or other
Emergency in International Relations™?

We proceed to determine whether the US tariff measures are “taken in time of
war or other emergency in international relations.” Because the two Commerce
Reports are very similar, we will take the Steel Report as an example. With respect
to war, the Steel Report stated:

Should the US once again experience a conflict on the scale of the Vietnam War,
steel production capacity may be slightly insufficient to meet national security
needs. But if the US were to experience a conflict requiring the production
increase seen during the Second World War, the existing domestic steel

. . . . . 2
production capacity would be unable to meet national security requirements.

According to these statements, steel production capacity would be only slightly
insufficient to meet national security needs if the US once again fights an armed
conflict on the scale of the Vietnam War. However, because it is currently not
involved in a war that is on or even close to the scale of the Vietnam War, we can
assume that the existing domestic steel production capacity is able to meet the
US national security requirements, which the DoD has already confirmed in its
response to the Commerce Repor‘cs.23

Regarding “other emergency in international relations,” the text “suggests
a preliminary answer: “emergency in international relations” is not used as a
stand-alone term but as an annex to the term war. Thus the term “emergency in
international relations” certainly then must cover those hostile interactions between
states which, although short of being a ‘war,” constitute an armed conflict”™* or
face a similar international political confrontation. However, we were unable to
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find any other emergency concerns except these three factors stated in the Steel
Report: “displacement of domestic steel by excessive imports and the consequent
adverse impact on the economic welfare of the domestic steel industry, along with
global excess capacity. ... ”ZSApparently, these three factors are all commercial
matters and have nothing to do with war-like conflicts or international political
tensions. Thus, the US tariff measures were not imposed because the US is in the
midst of war or any other emergency in international relations. Rather, they were
imposed due to economic reasons.

It is worth noting that there was a very similar case under the GATT 1947 that
shared, in principle, the same features as this dispute. In 1975, Sweden introduced
a global import quota system for certain footwear. The Swedish government
stated, inter alia, that:

The decrease in domestic production has become a critical threat to the emergency
planning of Sweden’s economic defense as an integral part of the country’s
security policy. This policy necessitates the maintenance of a minimum domestic
production capacity in vital industries. Such a capacity is indispensable in order
to secure the provision of essential products necessary to meet basic needs in case

. . .26
of war or other emergency in international relations.

In the discussion of this measure in the GATT Council, “Many representatives
... expressed doubts as to the justification of these measures under the General
Agreement. ... Many delegations reserved their rights under the GATT and took
note of Sweden’s offer to consult.”””’ The GATT Council concluded that the
Swedish measure was an example of abuse and misuse of the GATT security
exceptions.28

The US tariff measures can be interpreted as the US version of Sweden’s
footwear case. In Sweden’s footwear case, however, the Swedish government
knew that its measure was inconsistent with Article XXI, so it did not invoke
Article XXI for justification. Instead, it considered that its measure was taken
in conformity with the ‘spirit’ of Article XXI. As commented by the US, this
confirms that the WTO members in fact have strived to limit their invocations of
Article XXI to situations in which they consider this as appropriate.29 Yet, in this
dispute, the US did not hesitate to invoke Article XXI for justification, despite
the similarity of its case to Sweden’s footwear case. If the US is serious about its
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comment, it should also consider limiting its invocations of Article XXI because
its measures are not taken in a manner in conformity with the provisions of Article

(b)(ii).

C. Whether the US Tariff Measures are “Necessary for the Protection
of its Essential Security Interests”?

Although titled ‘security exceptions’ and often quoted as “national security
exceptions,” the actual phrase that Article XXI of the GATT 1994 uses to address
this issue is “essential security interests.” In other words, Article XXI does not
cover all national security concerns, only “essential security interests.” Article
XXI does not define “essential security interests,” but the following statements
from one of the US drafters of the original Draft Charter can help us to understand
1t:

We recognized that there was a great danger of having too wide an exception
and we could not put it into the Charter, simply by saying: ‘by any Member of
measures relating to a Member’s security interests,” because that would permit
anything under the sun. Therefore we thought it well to draft provisions which
would take care of real security interests and, at the same time, so far as we could,
to limit the exception so as to prevent the adoption of protection for maintaining
industries under every conceivable circumstance. ... There must be some latitude
here for security measures. It is really a question of balance. We have got to
have some exceptions. We cannot make it too tight, because we cannot prohibit
measures which are needed purely for security reason. On the other hand, we
cannot make it so broad that, under the guise of security, countries will put on

. . 30
measures which really have a commercial purpose.

Therefore, according to the drafters, “not any interest will qualify under this
exception. The interest must relate genuinely to ‘security’ and be ‘essential.’
Purely economic interests or security interests of minor importance would not
qualify.”m

However, the meaning of ‘national security’ that the US Department of
Commerce applied to conduct the steel and aluminum investigations is much
broader. Although these investigations were conducted under Section 232 of the
Trade Expansion Act, the definition of ‘national security’ is not contained in this
legislation. Congress in Section 232 simply determined that ‘national security’
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includes but is not limited to ‘national defense’ requirements.32 In 2001, however,
the US Department of Commerce dramatically expanded the meaning of ‘national
security.” In one of its regulations, it determined that ‘national defense’ includes
both defense of the US directly and the “ability to project military capabilities
globally.”33 It also concluded that “in addition to the satisfaction of national
defense requirements, the term ‘national security’ can be interpreted more
broadly to include the general security and welfare of certain industries, beyond
those necessary to satisfy national defense requirements, which are critical to the
minimum operations of the economy and government.”34

Accordingly, these wide interpretations allow the US Department of Commerce
to take into account economic welfare and other factors not necessary for the
protection of its essential security interests. Although this appears to be inconsistent
with the provisions of GATT Article XXI, thanks to the US Department of
Commerce, Section 232 can now be served to protect the US steel and aluminum
industries in the name of national security.

Take the Steel Report for example! The reasons it listed for national security
threats included: (a) “steel is important to US national security”; (b) “imports in
such quantities as are presently found adversely impact the economic welfare of
the US steel industry”; (c) “displacement of domestic steel by excessive quantities
of imports has the serious effect of weakening our internal economy”; and (d)
“global excess steel capacity is a circumstance that contributes to the weakening
of the domestic economy.”35 Reason (a) does relate to national security concerns.
However, the above analysis shows that evidence to support the conclusion is
lacking. In exception, all other reasons are purely economic and concern trade
factors. Thus, the steel and aluminum tariffs were not imposed “purely for security
reasons,” but rather for a ‘commercial purpose.” They were not imposed to protect
the US’ essential security interests but to protect its domestic industries. That is the
real purpose of the US tariff measures.

In addition, as the well-known “President of Twitter,” Trump’s tweets also
provide some clues about their real purpose. President Trump has been particularly
interested in American steel and aluminum industries since he began running for
president in 2015. From June 2015 to the end of April 2018, Trump had posted
about 20 steel-focused tweets. He either blamed unfair trade or bad policies for
decimating the US steel and aluminum industries or vowed to protect and build
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them. On March 1, 2018, for example, he tweeted: “Our Steel and Aluminum
industries (and many others) have been decimated by decades of unfair trade and
bad policy with countries from around the world. We must not let our country,
companies and workers be taken advantage of any longer. We want free, fair and
SMART TRADE!""" Another tweet worth more attention, on March 8, 2018, right
before Mr. Trump officially issued the steel proclamation, he tweeted: “Looking
forward to 3:30 P.M. meeting today at the White House. We have to protect &
build our Steel and Aluminum Industries while at the same time showing great
flexibility and cooperation toward those that are real friends and treat us fairly
on both trade and the military.”37 These tweets clearly show that the real intents
of the US tariff measures are to “protect & build [American] steel and aluminum
industries” and to obtain a “positive trade balance.”

II1. WHAT KIND OF TRADE-RELATED MEASURES DO
THE US TARIFF MEASURES REPRESENT?

Because the US steel and aluminum tariffs provide protection for domestic
industries and involve tariffs, they are not consistent with the WTO rules,
especially Article II of the GATT 1994. However, in which category do they
belong under the WTO’s legal framework?

A. Are They National Security Measures?

The US contends that they are national security measures because the steel and
aluminum tariffs are imposed “pursuant to Section 232 of the Trade Expansion
Act of 1962, under which the President determined that tariffs are necessary to
adjust imports of steel and aluminum articles that threaten to impair the national
security of the United States.””*

Yet, the above analysis has already stated that the US tariff measures do not
conform to the provisions of Article XXI of the GATT 1994. The fact that the
United States initiated and conducted an investigation under its domestic national
security legislation does not necessarily mean that the tariffs imposed on imports
of steel and aluminum at the end of that process are “national security measures”

or “essential security interests measures” within the meaning of Article XXI.
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Therefore, these measures cannot be treated as real national security measures,
or to be precise, real, essential security measures in accordance with Article XXI
of the GATT 1994. If addressing these issues from the perspective of security
concerns, they are illegal or fake essential security measures under the legal
framework of the WTO.

B. Are They Safeguard Measures or other Trade Restriction Measures?

Many WTO members disagree with the US’ claims and believe that the steel and
aluminum tariffs are safeguard and/or emergency measures. On March 26, 2018,
China requested consultations under Article 12.3 of the Agreement on Safeguards
with respect to the above-mentioned US tariff measures.” In the request, China
took the view that the US steel and aluminum tariffs were safeguard measures,
even though they were categorized as national security measures.” The
ambassadors of China further explained:

The purpose of the Section 232 measures by the US against steel and aluminum
products according to our understanding is not to protect so-called ‘national
security” of the US, but rather it serves to protect the commercial interests of the
domestic industries. As such, such measure should be considered as safeguard
measures under the Agreement on Safeguards, and meet necessary requirements

. 41
as set in that agreement.

In response to China’s accusations, the US simply disagreed and stated: “The
tariffs imposed pursuant to Section 232 are not safeguard measures. ... The United
States did not take action pursuant to Section 201 of the Trade Act of 1974, which
is the law under which the United States imposes safeguard measures.””

The EU and India also made similar requests under Article 12.3 of the
Agreement on Safeguards over the US tariff measures.” The EU seemed to agree
with China, but stressed that the US tariff measures were, ‘in essence,” safeguard
measures.” India further pointed that the US tariff measures were “emergency
action[s]/safeguard measure[s] within the meaning of Article XIX of the GATT
1994 and the Agreement on Safeguards.”45 Scholars are also unable to reach a
consensus. Some regard them as safeguard measures or emergency measures,
while others believe they are a mix of the two. Another group of scholars are
uncertain but know enough to claim that they are not safeguard measures.” So,
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why is there so much controversy or uncertainty?

First, to answer this question, it may be because the US justifies this whole
matter under the name of national security concerns instead of safeguard
measures or other trade restriction measures. The investigations, the issuance
of the Commerce Reports and the presidential proclamations, and the national
security threats analysis were all undertaken pursuant to Section 232 of the
Trade Expansion Act of 1962, which governs national security issues, instead of
Section 201, which regulates safeguard measures. All these efforts were carefully
designed, intentionally implemented, and well decorated under the guise of
national security. As a result, they appear to be classified as national security
measures. This explains why these measures can hardly fill other categories, such
as safeguard or emergency measures, anti-dumping measures, countervailing
measures, etc.

Second, it may also be because safeguard measures have their unique natures.
Professor Peter Van den Bossche rightly pointed: “Safeguard measures are
measures, otherwise inconsistent with Articles II or XI of the GATT 1994, which
are justified under the economic emergency exception provided for in Article XIX
of the GATT 1994 and the Agreement on Safeguards.”47 Thus, when referring to
safeguard measures, they are legitimate; they are trade restriction measures, but
can be justified by relevant provisions of WTO Agreements.

The WTO case law also confirms this understanding. For example, in
Indonesia - Iron or Steel Products, the panel stated:

One of the defining features of the measures provided for in Article XIX: 1(a) (i.e.
safeguard measures) is the suspension, withdrawal, or modification of a GATT
obligation or concession that precludes a Member from imposing a measure to
the extent necessary to prevent or remedy serious injury, in a situation where all

. . . . 48
of the conditions for the imposition of a safeguard measure are satisfied.

Therefore, only in a situation where “all of the conditions for the imposition of
a safeguard measure are satisfied” can a measure constitute a safeguard measure
and then be executed as a safeguard measure. When China and other countries
asserted that the US steel and aluminum tariffs were ‘safeguard measures,” they
inadvertently admitted that these measures were legitimate and could be justified
by Article XIX of the GATT 1994 and the Agreement on Safeguards. That is
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certainly not what China, the EU, and India meant when they filed the requests.

Moreover, according to the WTO case law, in order to determine whether or
not a safeguard measure can be applied, two basic inquiries need to be conducted
in the beginning: (1) “is there a right to apply a safeguard measure?”; and (2)
“if so, has that right been exercised, through the application of such a measure,
within the limits set out in the trea‘ty?”49 Regarding this dispute, is there a right
for the US to apply a safeguard measure under the current circumstances? This is
difficult to determine now because the US has not conducted a safeguard measure
investigation. It is also unknown if all of the conditions for imposing a safeguard
measure are satisfied. In practice, both the steel and aluminum investigations were
conducted to address so-called national security threats, not economic emergency
concerns. As a result, evidence is insufficient to answer these questions.

However, the US may not have the right to apply safeguard measures because
not all the conditions were satisfied or the steel and aluminum tariffs were not
imposed within the limits. If so, the steel and aluminum tariffs do not represent
safeguard measures, i.e., they are not legitimate. This is why it may sound strange
when China and other countries claimed that the US steel and aluminum tariffs
were safeguard measures. Later when Canada requested consultations with the US,
it contended: “The measures at issue appear to constitute or amount to emergency
actions or safeguard measures adopted and implemented in a manner inconsistent
with the substantive and procedural obligations of the Agreement on Safeguards
and the GATT 1994.”” These statements are more precise than China’s.

In short, the US tariff measures in dispute are neither national security
measures, nor safeguard measures (to be precise, nor legitimate safeguard
measures). Needless to say, they are neither anti-dumping measures, nor
countervailing measures. These are simply ordinary trade restriction measures
that are inconsistent with the WTO rules and cannot be authorized by any WTO
provision.
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IV. How sHOULD THE US TARIFF MEASURES BE
REsoLVED BY THE DSB?

Because the national security factors that the US applied to impose its steel and
aluminum tariffs were not “essential security interests” but economic and trade
reasons, the US tariff measures shall not be justifiable in accordance with the
provisions of Article XXI of the GATT 1994. Any attempt to seek exemption
by invoking Article XXI is an abuse of that right and should not be encouraged.
Because the US has already invoked Article XXI for justification, however, does
the DSB have the authority to review the dispute? If it does, in what manner and to
what extent can the US tariff measures be reviewed?

A. Are the US Tariff Measures Capable of Resolution by the WTO
Dispute Settlement?

The US has long held the view that as Article XXI is a self-judging provision, its
invocation is not subject to review by the DSB.” Iniits response to China’s request
for consultation, the US expressed the same idea:

Issues of national security are political matters not susceptible to review or
capable of resolution by WTO dispute settlement. Every Member of the WTO
retains the authority to determine for itself those matters that it considers
necessary to the protection of its essential security interests, as is reflected in the
text of Article XXI of the GATT 1994.”

However, the above US allegations seem slightly different from the opinion that
the US held in Russia - Measures Concerning Traffic in Transit (DS512) with
respect to Article XXI1.* Responding to the Panel’s and Russia’s questions, the US
stated: “The Panel does possess jurisdiction over this dispute, but that the dispute
presents a non-justiciable issue for which the Panel cannot make findings or
provide a recommendation.””* The US maintained that the panel or the Appellate
Body has the ability or jurisdiction to organize and hear Article XXI disputes,
but the panel or the Appellate Body lacks the authority to review the invocation
of Article XXI and may not provide findings or a recommendation because no
finding of a WTO inconsistency may be made.”

The above arguments not only contradict each other, but also lack a solid
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legal basis. First, the argument that Article XXI is a self-judging provision is not
accurate and precise because subparagraphs (a), (b) and (c) regulate different
situations. Article XXI (c) is by no means self-judging. Article XXI (a) and (b)
both use the words ‘it considers,” which may suggest they are self-judging, but
the phrasing Article XXI (b) uses is quite different from that of Article XXI (a).
Specifically, Article XXI (b) restricts the words ‘it considers’ with the phrase
“necessary for the protection of its essential security interests,” as well as three
requirements listed in Article XXI (b)(i) to (iii). This indicates that the conditions
listed under Article XXI (b)(i) to (iii) “have a distinct meaning of their own;
and that no such qualifying terms are listed under Article XXI (a) implies that
the list under [Article XXI (b)] (i) to (iii) was supposed to restrict the broad
discretion granted by the introductory sentence.”” In other words, this shows
that “the intention of the drafters of the GATT 1994 was not to allow for reliance
on security exceptions in any circumstance, but only in those circumstances
specifically listed in subparagraphs (i) to (iii) of Article XXI (b).”57

This understanding complies with the purpose of Article XXI, which attempts
to strike a balance between the interests of free trade and national security. It also
reflects the intentions of the drafters, as noted above. In addition, the newly signed
TPP/CPTPP, the trade pact that the US once led but later withdrew, also contains
an essential security clause. However, its Article 29.2 (Security Exceptions)
provides no conditions like the ones under GATT Article XXI (b)(i) to (iii).58 It
may be because the US and other eleven countries realized that these conditions
would restrict a state’s discretion to determine what is necessary for the protection
of its security interests, they deliberately removed them. This reconfirms the above
findings.

Therefore, it is reasonable to say that Article XXI (b) is not an entirely self-
judging provision or even a justifiable provision, at least not like Article XXI
(a). It should be thus exercised with the conditions listed in Article XXI (b)(i)
to (iii). This suggests that its invocation by a defending WTO member is still
subject to the WTO review. Thus, the US’ arguments that Article XXI as a whole
is self-judging and its invocation is not subject to the WTO review are not well
established or convincing.

Second, Article XXI does not provide an exception to the rules of the
jurisdiction laid down in the Dispute Settlement Understanding (“DSU”). Nor do
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any of those rules provide any basis for arguing that Article XXI of the GATT
1994 is to be regarded as non-justiciable.” The phrase “nothing in this Agreement”
in the chapeau of Article XXI may suggest that the invocation of Article XXI is
not subject to other substantial rules or obligations of the GATT 1994. However,
‘this Agreement’ refers only to the GATT 1994 and not to any other agreement. In
other words, in the WTO context, measures taken under Article XXI of the GATT
1994 still have to be bound by the WTO Agreement and its annexes, including,
in particular, the DSU. The DSU provides a single, coherent system of rules and
procedures for a dispute settlement. These are applicable to disputes arising under
any of the covered agreements,6o including the GATT 1994, particularly in relation
to its Article XXI. On the other hand, the DSU “contains no security exception and
applies equally in respect of any provision of the covered agreements, subjecting
these to the compulsory jurisdiction which the DSU has created.” Therefore,
neither Article XXI nor any other provision has the effect of excluding the
jurisdiction of the DSB.

Third, the US is wrong in that any finding of a WTO inconsistency may
be made under these circumstances. According to Article XVI:4 of the WTO
Agreement, each member shall ensure the conformity of its laws, regulations,
and administrative procedures with its obligations as provided in the annexed
agreements. Section 232 of the Trade Expansion Act of 1962 and its associated
regulations, however, “appear to be ‘as such’ inconsistent with Articles I:1
and II:1 of the GATT 1994 and does not appear to be justifiable under Article
XXI:(b) of the GATT 1994 because they require the US to account for economic
welfare and other factors that are not necessary for the protection of its essential
security interests, in a manner that is inconsistent with Article XVI:4 of the WTO
Agreement.”62

Moreover, as argued by India and Mexico in their consultation requests, a non-
violation claim could also be applied to the US tariff measures.” Specifically,
the benefits accruing to China and other members directly and indirectly under
the GATT 1994 are nullified and impaired as a result of the application of the
US tariff measures within the meaning of Article XXIII:(b) of the GATT 1994.%
Surprisingly, the US seems to recognize this argument. In United States - Trade
Measures Affecting Nicaragua, the US contended that a measure not conflicting
with obligations under the GATT “could be found to cause nullification and
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impairment and that an invocation of Article XXI did not prevent recourse to the
procedure of Article XXI1.% Therefore, under each circumstance, either the panel
or the Appellate Body is capable of providing findings and a recommendation.
Lastly, as far as this dispute is concerned, the US’ arguments seem dangerous
because they can potentially damage the integrity and credibility of the WTO.
They run against the objectives of the DSU as well as the entire multinational trade
system. Following its arguments, “a WTO Member, rather than the WTO dispute
9500 AS
a result, even if the Panel is established to adjudicate this dispute, it would likely

settlement bodies, would be deciding unilaterally the outcome of a dispute.

make no recommendations simply because the US has invoked Article XXI for
justification.

If this were allowed to happen, undoubtedly, it would provide a precedent for
other countries to take similar trade actions under the GATT Article XX1.” For
example, China could argue that its export controls regarding minerals and its
Internet rules exist for the protection of its national security.68 The US could be
encouraged to invoke security exceptions more frequently to protect its domestic
industries or corporate interests. Other countries, especially economically powerful
states, would follow this lead. Ultimately, it could damage the entire WTO regime.

For the above reasons, there are no credible and convincing arguments that
could support the US’ allegation. Therefore, this dispute is not subject to review
by the DSB. If a panel is established in this dispute, it certainly has jurisdiction to
adjudicate it.

B. In What Manner and to What Extent should the US Tariff Measures
be Reviewed?

Despite the above findings, the question - in what manner and to what extent can
the DSB review an Article XXI (b) dispute - remains unsettled. The GATT and
the WTO have not provided a conclusive answer on the reviewability of Article
XXI (b) defenses.” Differences of opinion regarding this matter have emerged.70
However, the pertinence of a good faith standard seems widely accepted.ﬂ

First, the ‘good faith’ principle is widely recognized by the laws and practice
of the WTO. Several WTO provisions refer specifically to ‘good faith’ (e.g.,
Articles 3.10 and 4.3 of the DSU, as well as Articles 24, 48.2, and 58(c) of the
TRIPs Agreernent).72 Some WTO provisions are considered to be applications of
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the ‘good faith’ principle. For instance, in United States - Import Prohibition of
Certain Shrimp and Shrimp Products (DS58), the Appellate Body Report stated:
“The chapeau of Article XX is, in fact, but one expression of the principle of
good fait] e Many aspects of ‘good faith’ - namely, pacta sunt servanda, abuse
of rights and discretion, as well as estoppel and acquiescence - and negotiations
in ‘good faith’ have been addressed or applied in the panel’s or the Appellate
Body’s repor‘ts.74 Moreover, the panels and the Appellate Body repeatedly stated
that the ‘good faith’ principle, at once a general principle of law and international
law, controls the exercise of rights by states.” This suggests that good faith may
underlie the WTO agreements as a whole.”” This applies in respect of all WTO
provisions, including Article XXI (b).

Second, when interpreting the text of Article XXI (b), it needs to be acted
in ‘good faith.” The DSU provides a solid legal basis for this. According to
Article 3(2) of the DSU, the members recognize that the WTO dispute settlement
system “serves to preserve the rights and obligations of Members under the
covered agreements, and to clarify the existing provisions of those agreements in
accordance with customary rules of interpretation of public international law.””"
Many WTO cases have stated that the “general rule of interpretation” contained
in Article 31 of the Vienna Convention of Law of Treaties (“VCLT”) has attained
the status of “customary or general international law.”"

Article 31 of VCLT provides: “A treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in
their context and in the light of its object and purpose.” Therefore, the good faith
standard should be generally applied whenever WTO agreements need to be
interpreted. Because the language of Article XXI (b) is so broad and ambiguous, it
needs to be clarified in accordance with Article 31 of the Vienna Convention (i.e.,
to be interpreted in good faith).

Third, members are also obliged to carry out their WTO obligations in good
faith. Panels and the Appellate Body have frequently expressed this idea. For
example, in United States - Continued Dumping and Subsidy Offset Act of 2000
(DS217), the Appellate Body stated: “Performance of treaties is also governed
by good faith. Hence, Article 26 of the Vienna Convention, entitled Pacta Sunt
Servanda, provides that every treaty in force is binding upon the parties to it
and must be performed by them in good faith.”” Individual member states such
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as the US also affirmed: “WTO Members must uphold their obligations under
the covered agreements in good fait oY Clearly, the WTO agreements must be
performed by its members in ‘good faith.” A consensus has already been reached
on this matter.

Regarding Article XXI (b), it not only grants discretion to members, but also
sets conditions for members to abide by. Therefore, members must exercise these
rights and obligations in ‘good faith.” Despite the numerous debates at the GATT
Council meetings, members unanimously agreed that member states should only
invoke the exception in ‘good faith.”® To date, the members show no sign of
changing this attitude.

In addition, whether or not a member has acted in good faith is subject to
judicial review. In United States - Continued Dumping and Subsidy Offset Act
of 2000 (DS217), the US argued: “There is no basis or justification in the WTO
Agreement for a WTO dispute settlement panel to conclude that a Member has
not acted in good faith, or to enforce the ‘good faith’ principle as a substantive
obligation agreed to by WTO Members.”" In response, the Appellate Body,
recognizing the relevance of the principle of good faith in a number of cases,
stated: “Clearly, therefore, there is a basis for a dispute settlement panel to
determine, in an appropriate case, whether a Member has not acted in good
faith.” Therefore, whether or not a member invokes Article XXI (b) in ‘good
faith’ can be subject to review by a WTO dispute settlement.

Last, a self-judging clause should nevertheless be governed by the principle
of ‘good faith.” This has been recognized by international case law. In Certain
Questions of Mutual Assistance in Criminal Matters (Djibouti v. France), Djibouti
acknowledged that the requested state (France) benefitted from a wide discretion
in deciding to refuse mutual assistance because, according to Article 2 of the treaty
in dispute, it is the requested state that “considers that execution of the request
is likely to prejudice its sovereignty, its security, its ordre public or other of its
essential interests.”"* However, Djibouti contended, even in reliance on what it
describes as a “self-judging clause,” the requested state must act reasonably and
in good faith.” The International Court of Justice stated: ... while it is correct,
as France claims, that the terms of Article 2 provide a State ... with a very
considerable discretion, this exercise of discretion is still subject to the obligation
of good faith codified in Article 26 of the 1969 Vienna Convention.™"
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Hence, a reference to the principle of good faith would be a prudent solution
for reviewing an Article XXI (b) dispute. In this dispute, even the US has the
discretion to impose steel and aluminum tariffs under Article XXI (b). Whether it
has been acted in ‘good faith’ is still subject to the WTO review. The panel or the
Appellate Body is capable of making merits as regards this matter.

C. What are Some Possible Outcomes if the ‘Good Faith’ Standard is
Applied to the US Tariff Measures in Dispute?

If the good faith standard is applied to particular factual and legal circumstances
of the US steel and aluminum tariffs, what are the possible outcomes? Are these
measures taken in ‘good faith’? The answer would be negative.

First, the US does not interpret Article XXI (b) in ‘good faith.” As mentioned
above, the US simply ignores the distinction between the language of Article XXI
(a) and Article XXI (b) with special references to the three conditions listed in
Article XXI (b) (i), (ii) and (iii). Its positions on the jurisdiction of Article XXI
contradict each other. As its interpretation serves to defeat the object and purpose
of Article XXI (b), there would be no balance if a member has full discretion
to define what it considers necessary for the protection of its national security.
Following this interpretation, Article XXI (b) would be widely open to misuse and
abuse, which has exactly happened in this dispute.

Second, the US does not carry out its rights and obligations under Article
XXI (b) in light of the ‘good faith’ principle. In this dispute, the various elements
included in Article XXI (b) were not applied in ‘good faith.” The interests at
stake cannot reasonably or even plausibly be considered to be ‘essential security’
interests, as analyzed above. One of the reasons for the steel and aluminum tariffs
is global excess capacity. The WTO offers some tools (e.g., safeguard measures
and emergency measures) for members to handle this issue. Some members (e.g.,
the EU) also seek to apply safeguard measures to deal with it.”” However, only the
US has chosen to impose global tariffs and invoke Article XXI for justification so
that it can be exempted from the WTO review. This would be an indicator of the
existence of bad faith, not ‘good faith.’

Third, the standard of ‘good faith’ should be sufficiently clear to prohibit
discriminatory actions.” In this dispute, some states (e.g., South Korea) are
granted permanent or temporary exemptions,89 while other states (e.g., Russia) are
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not. The non-equal treatment between members indicates that the US has violated
the principle of ‘good faith.’

Therefore, the US tariff measures have not been applied reasonably when
considering both the WTO obligations of the US, and the legal rights of China and
other members. This is clearly an abuse and misuse of security exceptions under
Article XXI (b).

V. CONCLUSION

The US has, so far, been one of the most active users of Article XXI. Particularly,
the Trump Administration appears to show no hesitation in invoking Article XXI
to justify its restriction measures for the protection of domestic industries. On
May 23, 2018, only two months after the imposition of the steel and aluminum
tariffs, the US Secretary of Commerce initiated another investigation to determine
whether imports of automobiles and automotive parts threatened to impair the US
national security.% If it happens, the US would most likely use Article XXI again
as an excuse.

How should then the WTO tackle these threats before they cause substantial
damage to the multinational trading system? The author argues the panel and/or
the Appellate Body could at least conduct a ‘good faith’ review of the disputed US
tariff measures, as discussed above, and then set a precedent for future cases. This
will not be easy given the previous practice of Article XXI. However, subsequent
complaints from India, the EU, Canada, Mexico, and Norway may increase the
possibility of success. If more members become involved and submit complaints,
the panel and/or the Appellate Body would face more pressure or have more
incentives to take action as suggested above.

However, it is also possible that China may settle this dispute with the US
itself. China and the US have conducted several negotiations around the US tariff
measures and other issues. If Trump Administration recognizes what it wants
from China, it may withdraw its tariff measures on Chinese-produced steel and
aluminum. Mr. Trump could also be forced to take back its tariff measures due
to domestic pressures. His protection measures may benefit some industries,
but would also hurt others as well as the US consumers. The industries that are
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subjected to the retaliatory measures taken by China and other countries may
blame Trump Administration. These industries may offer to help solve this
problem.gl

However, despite the above approaches, a definitive resolution is needed in
order to bring clarification to the words of Article XXI and put an end to its abuse
and misuse. Recently, the WTO members have unprecedentedly relied on Article
XXI to justify their trade restriction measures. Since 2016, there have already been
eleven disputes relating to Article XXI security exceptions.92 The GATT and the
WTO have never seen this before. This pressures the WTO into setting a clear
limit on the invocation of Article XXI before the situation goes beyond its control.

A lasting and acceptable solution is to seek proper interpretations of Article
XXI. In 1982, the contracting parties of GATT 1947 adopted the “Decision
Concerning Article XXI of the General Agreement.” However, this has not been
exceedingly effective.” In 2015, Russia submitted a proposal to the Ministerial
Conference, asking the members to engage in negotiations and the General
Council to take a formal decision on an interpretation of Article XXIL.™ Russia
recommended: “The negotiations shall focus on identification of circumstances
when application of the measures pursuant to Security Exceptions is justified, as
well as provision of specific transparency requirements and possible retaliatory
measures.”” Now is the time for the members and the General Council to take
serious steps toward implementing this proposal.
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