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1. Introduction'

On August 12, 2011, Archangelos Gabriel, a Greek oil tanker, ran aground in
the North Waterway of the Qiongzhou Channel, China.” After the accident, the
shipowner immediately authorized its representative office in Shanghai to make
a contract with the Nanhai Rescue Bureau of the Ministry of Communications
(“NRB”) for providing salvage, transport, and guarding services.” Due to the
change of the rescue plan from towing to guarding and standby,4 however, the
disputes regarding the salvage contract and rewards arose between the NRB and
the shipowner. As a result, the NRB brought a suit against the shipowner.

This case was tried by three Chinese courts, i.e. the Guangzhou Maritime
Court as the court of first instance (hereafter trial court), the Guangdong High
People’s Court as the court of appeal, and the Supreme People’s Court (“SPC”) as
the retrial court. The retrial which concluded on July 7, 2016 drew great concerns
in both the Chinese judicial community and academia. On the one hand, the whole
process of retrial was broadcasting live via online video and officially reported on
the China Court Website.” The decision of the retrial was finally uploaded on the
Chinese Maritime and Commercial Law Reports as a classic Chinese maritime
case.’ On the other hand, the legal issues such as the formation and validity of the
salvage contract, the principle of “no cure no pay” and the allocation of salvage
rewards in this case have attracted close attention and active discussion among
Chinese scholars of the maritime lawyers.7

Although the key issue of this case was the amount and allocation of salvage
rewards, what really affected the final decision were not the rules of the Maritime
Law of the People’s Republic of China (hereafter Maritime Law), but the
classification of the contract and the applicable law. To decide a foreign-related
case, the first step is to determine the applicable law. For NRB v. Archangelos,
all the three courts considered that the Chinese law should be applied based on
the principle of party autonomy.8 However, which particular substantive law
should be applicable was neither uncontroversial among the courts, nor totally
determined via the parties’ choice. According to the retrial decision of the SPC,
the judge identified the salvage contract as an employment salvage contract,
which was different from the classification (salvage contract) by the trial court
and the appellate court.” In addition, unlike the lower courts applying the relevant
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provisions of the Maritime Law to the case, the SPC held that an employment
salvage contract was different from a salvage contract and therefore not subjected
to the Maritime Law."’ Moreover, because China currently has no special rules on
employment salvage contract, the SPC ultimately applied the People’s Republic
of China Contract Law (hereafter Contract Law) to determine the amount
and allocation of salvage reward." However, the provisions and policy of the
two substantive laws related to this case are totally different. It means that the
classification and choice of applicable law significantly changed and influenced
the outcome of the decision and the vital interests of the parties. Also, the
applicable law determined by the SPC seems to be a surprise to the parties because
both parties invoked the Maritime Law as the legal basis in the whole litigation
process.

Notably, the application of party autonomy in this case is typical. It reflects a
common judicial phenomenon of Chinese foreign-related trials that the improper
timing of choice by parties and the wrong choice-of-law rule invoked by the courts
lead to the uncertainty of the applicable law. Moreover, the Chinese judges could
not properly deal with the application of party autonomy especially for the case
in which there is no express choice of law. It also gives rise to a choice-of-law
problem that principle of party autonomy just empowers the parties to choose the
state of applicable law rather than the particular /aw of a state.”” Such problems
embark rethinking the gap between the principle of party autonomy in book
and that in action. Therefore, taking the retrial decision of NRB v. Archangelo
as a starting point, this article will present and analyze the existing problems of
Chinese judicial practice in civil and commercial cases with foreign elements.

This paper will be divided into five sections including Introduction and
Conclusion. Part two will discuss the classification of the contract and the
applicable law in NRB v. Archangelos. Part three will then make comments on
the choice of law issues of NRB v. Archangelos. Part four will examine the nature
of party autonomy and what negative impacts will be caused if its function is
improperly limited.
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2. Classification of the Contract and
the Applicable Law

In terms of vital facts, the shipowner and the NRB signed a salvage agreement
through e-mail which clearly stipulated the salvage reward rate (RMB 3.2/
horsepower hours) no matter whether the NRB can successfully assist the
Gabriel’s refloating or not (the salvage reward clause).13 However, after the
salvage the shipowner refused to pay for the salvage in accordance with the
agreement, arguing that the pre-stipulated reward rate was excessive for the
services actually provided by the NRB." The shipowner asked for not only the
reduction of the reward rate, but also the allocation of the salvage reward between
the owners of the salved ship and salved goods on board in proportion to their
respective salved values.”” The NRB accepted the adjustment of the reward
decided by the trial court, but rejected the allocation of the salvage reward in
proportion to the saved value of ship and goods because the agreement was an
employment salvage contract.®

Thus, the two important issues of NRB v. Archangelos were the nature of the
contract and the allocation of salvage reward. The SPC decided that there was a
delicate relation between the two issues, i.e., the former determines the latter. Only
the Maritime Law provides a regime of salvage reward allocation and decides the
application regime following the contract. As a result, only the salvage contract
(not the employment salvage contract) shall be governed by the Maritime Law.
Therefore, it is the classification and the applicable law that finally determined the
substantive outcome of the case.

A. Improper Classification of the Contract by the SPC

The SPC initially classified the agreement in NRB v. Archangelos as salvage
contract, which is the same with the classification in the previous trials. However,
regarding the type of the salvage contract, the SPC was sharply turning to point
out that in accordance with the salvage reward clause which was an exception
to the principle of “no cure no pay,” the contract is no longer a salvage contract
stipulated by the Maritime Law, but a salvage employment contract.” As a
result, the varied classification of the contract by the SPC seemed to change the
applicable law. Actually, the reason for the new classification is the special reward
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clause, though the reasoning is not so convincing.

The court of appeal, for dismissing the NRB’s claim that the agreement was an
employment salvage contract for the special payment clause in it,” held that the
payment for salvage means any reward, remuneration or compensation for salvage
operations paid by the salved party to the salvor according to the Article 172(3)
of the Maritime Law."~ Moreover, special reward clause can be an exception to
the principle of “no cure no pay” according to Article 179 of the Maritime Law.”
Therefore, the reward clause did not change the nature of the contract. Comparing
to the court of appeal, the reasoning of the SPC is obviously less reasonable and
appropriate in terms of the classification of the contract.

B. Different Provisions and Legal Effects of the Two Applicable Laws

Based on the new classification of the contract without relevant rules on
employment salvage contracts in China, the SPC held that the Contract Law
instead of the Maritime Law should apply to the case. The applicable law
determined by the SPC was different from the one (Maritime Law) applied in the
previous two trials, which also leads to an opposing substantive outcome on the
issue of salvage reward allocation in accordance with Article 183 of the Maritime
Law which provides that salvage reward shall be allocated in the proportion of
the value of the ship and goods which is absent in the Contract Law.” Under the
Contract Law without a rule of salvage payment allocation, however, the NRB can
get all sum of the payment calculated on the rate reduced by the trial court instead
of the appeal judgment with a proportion of 38.85 percent of that amount due to
the payment allocation under Article 183 of the Maritime Law.”

Therefore, the facts and courts’ decisions show that the various provisions
of the different applicable laws significantly influence and change the parties’
substantial interests behind the prima facie outcome. Obviously, the rule of
salvage reward allocation benefits the shipowner considering that the NRB still
need to claim the rest of the reward from the goods’ owner after obtaining the
judgment of appeal with tremendous judicial costs, which, otherwise, will on the
shipowner’s palrt.23 However, what is confusing, in this case, is that although the
SPC confirmed the effectiveness of parties’ choice according to the choice-of-law
rule of party autonomy, the particular applicable law was finally chosen by the
SPC rather than the parties. It is in fact contrary to the meaning and the principle
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of party autonomy.

3. Application of ‘Party Autonomy’
in Chinese Courts

In the foreign-related case, the application of the principle of party autonomy
reflects the status quo in Chinese courts. It can be inferred from the decisions of
three courts that the applicable law (Chinese law) was chosen by the parties “during
the trial.””* The courts at three levels confirmed the effectiveness of parties’ choice
based on Article 3 of the Law of the People’s Republic of China on Choice of Law
for Foreign-related Civil Relationships (hereinafter Law on Choice of Law), which
is a general rule of party autonomy.25 Therefore, the choice-of-law approach, in
this case, was to implement the principle of party autonomy, which should be
finally connected to Chinese law. However, the whole case actually involved
two substantive laws (Maritime Law and Contract Law) which would lead to
the opposite substantive outcomes to the parties due to their different contents.
Meanwhile, the change of the applicable law from the Maritime Law to the
Contract Law in the retrial was based on the SPC’s classification to the contract,
rather than on the parties’ intention. Therefore, the parties only enjoy the right to
choose the state of applicable law and the particular substantive law of the chosen
state is still determined by the court. This case reflects at least three common
problems regarding the application of the principle of party autonomy in Chinese
courts.

A. Timing of Choice of Law by Parties

In NRB v. Archangelo, the parties chose the (Chinese) law to apply during the
trial, which is a rather common phenomenon in Chinese foreign-related trials.” A
Chinese scholar examined 43 cases applying the principle of party autonomy from
April 1, 2011 to December 31, 2016 by three high courts of such as Shanghai,
Henan province and Shanxi province. This research shows that the parties chose
Chinese Law as the governing law during the trial in 36 cases (83.72%).27 Another
research examined 120 cases applying the principle of party autonomy from
2008 to 2015 by the High People’s Court of Shanghai. It shows that, in 98 cases
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(81.67%), parties chose Chinese Law as the governing law during the trial.”

Although it is valid for the parties to choose the applicable law during the trial
according to the current Chinese provisions,29 the timing’s reasonableness should
be questioned. Generally speaking, a rational choice of law requires the parties
not only to fully understand the content of the laws of the relevant countries or
regions, but also to compare which law would be more beneficial to specific
issues. Considering that the ascertainment of foreign laws is really comprehensive
and time-consuming, it may be very difficult for parties to make rational choice
of applicable law at court.” Therefore, it is doubtful whether an express choice of
law made by parties during the trial reflects the parties’ true will.

B. General Provision of Party Autonomy

As an important choice-of-law principle, party autonomy is widely adopted by the
Law on Choice of Law in fourteen articles which cover the five major areas such
as civil subjects, marriage and family, real rights, creditor’s rights and intellectual
property rights.31 In particular, Article 3 (general provision) is regarded as one
of the prominent innovations in the development of Chinese law on conflicts.”
However, the effect of the general provisions may not be as significant as they
appear, but symbolic.33 In Chinese laws, general provisions demonstrate the “spirit
and guidelines” of legislation.34 Article 3 provides: “The parties may explicitly
choose the laws applicable to foreign-related civil relations in accordance with
the provisions of law.” [Emphasis added] This general and manifest provision
implies that the parties enjoy such a right to make a choice of law only when a
special conflicts rule permits them to do s0.” Therefore, this rule is inclined to
make general explanations about the application of party autonomy for the courts
and parties. Further, Chinese scholars usually consider Article 3 as a ‘declaratory
provision’ that aims to clarify “legislative principle and purpose” and it should
not be directly applied to the individual case if there exist the rules of conflict
resolution in the related chapters.36

As to NRB v. Archangelos involving a contractual dispute, the courts should
not have applied Article 3 to ascertain party autonomy because the choice-of-
law rule for contract is available even if the current Chinese conflicts law does
not provide special conflicts rule for the salvage contract with foreign elements.”’
However, the contemporary Chinese courts maintain another common judicial
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practice of applying party autonomy principle for confirming the effectiveness of
parties’ choice of applicable law based on the general provision of Article 3.

In practice, how to find the appropriate regulations for application between
the general provisions and the special conflicts rules has been a conundrum for
the judges since the Law on Choice of Law enacted.” If improperly applying the
general choice-of-law principles or provisions, it makes a very serious problem in
Chinese foreign-related judicial practice. In addition to Article 3, the courts could
apply Articles 2 and 4 improperly. According to the research mentioned above,
eight decisions (9.52%) among 84 cases applied the three general previsions in
total.”

C. Uncertainty of the Application of Law

The above deficiencies in the application of party autonomy may further lead
to the uncertainty of the application of law. Take NRB v. Archangelos as an
example. In this case, all the courts depended on the same rule for the choice of
law - the general provision of party autonomy (Article 3) and have not changed
the facts ascertained by themselves during the trials. It implies that, in principle,
the applicable law should have been chosen by the parties based on their full
understanding of the policy and content of a certain substantive law as well as the
recognition of their own interests influenced by the choice. However, in reality,
the entire case shows that the parties’ right to choose the law is only limited to the
Chinese Law as a whole.

The uncertainty in the application of law may further signify that the role of
party autonomy principle may not be fully achieved in judicial practices. The
principle that allows parties to choose the applicable law, either before or after
the dispute, is designed to promote certainty, predictability and convenience of
litigation for both parties and courts.” However, the parties could not choose the
applicable law on their real intention, i.e., the applicable law to a certain case or
issue may not be chosen by the parties under the principle of party autonomy
in reality. In NRB v. Archangelos, although the courts ambiguously concluded
Chinese substantive law as chosen by the parties, the parties’ preference to the
applicable law might be the Maritime Law on the basis of following facts. On the
one hand, both parties cited the Maritime Law as the legal basis for claims and
defenses during the three trials. Among them, the shipowner quoted the typical
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Maritime Law regimes, such as the principle of “no cure no pay” and the rule of
“salvage payment allocation,” to support his claims and replies at the courts at
all levels.” On the other hand, neither party doubted or raised objections to the
application of the Maritime Law in the previous trial during the appeal and the
retrial. Even if the NRB argued that the agreement is an employment salvage
contract in both the reply to the court of appeal and the claim in the retrial, no
parties raised any objections to argue against the application of the Maritime Law
as the applicable law.” Therefore, although the parties’ choice of law was not
‘explicit’ as referred to Article 3 the judges’ intention to choose the Maritime Law
was more explicit than to apply the Contract Law.

However, the SPC, disregarding the parties’ genuine intention, changed
the applicable law from Maritime Law to Contract Law based on the improper
classification to the nature of the contract rather than the parties’ objection to
the application of the Maritime Law in the retrial. In addition, considering the
differences of the content and policy between the Contract Law and the Maritime
law and their opposing impact on the parties’ interests, the SPC’s practice of
changing the applicable law in retrial may exceed or disappoint the parties’
expectation to the applicable law. Also, it should not be regarded as a proper
discretion, but a limitation to party autonomy.

4. The Im&roper Limitation on Party Autonomy
and Its Negative Impacts

The freedom and limitation are actually the two sides of a coin, which means that
any improper freedom should be limited. This also applies to the principle of party
autonomy which protects the parties’ free choice of law within certain limitations.

A. What the Party Autonomy Protects for?

Prior to World War 11, the traditional theory of legal conflicts had long paid much
more attention to the geographical relationship between the applicable law and
the case rather than the content of substantive law, such as Savigny’s ‘seat’ theory
and the vested rights theory prevailed in the civil law and the common law system,
respectively.43 Therefore, the choice of law rules formulated on the basis of these
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traditional theories were usually the rules of “choice of jurisdiction,” called the
‘blind rules’ by some Chinese scholars.” However, compared to the defects of
the traditional choice of law rules, party autonomy, an ancient principle predating
the 20th century by several centuries, allows the parties to pre-select the law of a
certain jurisdiction for the case under a full recognition to the content and policy
of the selected governing law.” Therefore, party autonomy may be the best way to
protect the parties’ legitimate expectation. As the parties have the right to choose
the applicable law, they can not only pre-arrange their transactions, but also predict
the solution of a dispute based on their understanding of a certain substantive law.

However, in order to make sure that the choice of applicable law is a real
consensus of all parties’ expectation, the equal bargaining power of parties may
be a precondition to party autonomy as some scholars suggested.46 Accordingly,
if bargaining power is unequal, the stronger party may use his/her advantages to
coerce the other party. The apparent agreement on choice of law may not reflect
the parties’ real expectation.

B. The Proper Limitation on Party Autonomy

The freedom of choice for parties shall be also subject to some certain limitations
in order to preserve the predictability to choice the law.” Such limitations on party
autonomy include at least four aspects.

1. Public Policy. It means the application of law should not be prejudiced by the
social and public interests of the forum which may be the most uncontroversial
limitation accepted by the choice-of-law rules and regulations in most
countries;48

2. Mandatory Rules. It means the issues related to the choice-of-law should be
what the parties could resolve by agreement. Conversely, for the matters or
issues governed by mandatory rules of the forum or a third country, the parties
may not choose applicable 1aw;49

3. Substantial Relationship;50

4. Bona Fide. It means that the choice of law clause should not be the consequence
of fraud or illetg,rality.51

Therefore, once the parties choose a law in the field where they are not allowed
to do so, such a choice will be constrained because of its possible infringement to
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the interests of a third party or the public policy. However, it is worth noting that
the judges enjoy the discretion to determine the freedom and limitations of party
autonomy. Here, the judges’ discretion will affect the works of the rule to a large
extent. Moreover, the current judgments show that the judges would be unable
to correctly deal with the application and limitation on party autonomy. In NRB
v. Archangelos, changing the applicable law from the Maritime Law to Contract
Law by the judges of the SPC may not be a proper discretion but impose an undue
limitation on party autonomy.

The basic facts show that no such consideration of limitation on party
autonomy mentioned above existed in this case. On the one hand, the case referred
to a salvage contract whose main issue was the allocation to the salvage payment
under the scope of private law. As there are no mandatory rules for the issues, the
parties can independently determine the governing law. Meanwhile, choosing the
Maritime Law will neither infringe on the public policy of the country, nor prejudice
any interests of a third party. On the other hand, there is no obvious disparity of
the bargaining power between the parties in this case, who were freely making the
consensus to choose the applicable law.

Further, due to the SPC’s practice of changing the applicable law, the parties’
choice would be only validated geographically. It means that the parties just enjoy
the right to choose the state of applicable law, while the particular substantive law
is determined by the court. Obviously, it is inconsistent with the legislative intent
of the Law on Choice of Law which stipulates that the parties may choose the law
applicable to the foreign-related civil actions (such as contracts) rather the state to
which the potential applicable law belongs.52 As a result, both parties would select
the applicable law in advance following content-oriented rather than necessarily
result-oriented rules. It means that the rule is not designed to produce a specific
substantive result.” In NRB v. Archangelos, however, the SPC’s choice of the
Contract Law as the applicable law via an improper classification of contract just
makes the party autonomy only a tool for parties to choose a jurisdiction and for
the court to ensure the substantive result that the NRB could get the full amount of
the salvage payment.

As mentioned above, it is a common practice for the parties to choose the
Chinese law in the court procedure and for the judges to decide a particular
applicable law, respectively. Also, such practice shows a situation that there is no
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express choice of applicable law by parties. In this case, the judges need to further
interpret the parties’ intention of applicable law. In such a condition, the parties
should not find what applicable law the judges have imputed to the case. In this
term, judges should not ask themselves what law should apply,54 but, instead, they
have to look at the terms of the contract and all the circumstance of the case to see
if the parties chose the applicable law even though they did not expressly spell it
in their contract in advance.” However, Chinese judges could not properly deal
with such implied choice. In deciding NRB v. Archangelos, the SPC ignored the
circumstance of case, which shows the parties’ intention to choose the Maritime
Law " and improperly classified the nature of the contract. These mistakes may not
only reflect the judges’ misunderstanding to the nature of party autonomy, but also
turn the party autonomy to a rule of “choice of jurisdiction.”

5. Conclusion

After four years of trial in three courts, NRB v. Archangelos was finally settled in
2016 by the SPC. The application of party autonomy principle, in this case, is a
mirror of the current practice of Chinese courts. The improper timing of choice
by parties and the wrong “choice-of-law” rule invoked by the courts lead to the
uncertainty of applicable law. Also, the function of party autonomy has been
limited by the courts because the parties cannot really choose the applicable law
in their own intention. Unlike traditional “choice-of-law” rules mainly focusing
on geographical affiliation between the applicable law and the case rather than
the content of substantive law, the principle of party autonomy allows the parties
to pre-select the applicable law under a full recognition to its content and policy
subject to certain limitations. However, the application of party autonomy in
Chinese courts shows a converse situation that the choice by parties is uncertain
and the judges could not deal with implied choice appropriately. It may not only
reflect the judges’ misunderstanding to the nature of party autonomy, but also turn
the party autonomy to a rule with the same nature of “choice of jurisdiction.”

This case shows many questions and judicial innovations. For example, the
whole process of retrial in the SPC was broadcasting live through online video,
which reflected the openness and transparency of the Chinese judiciary. The
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judgment of Guangzhou Maritime Court, a special court dedicated to maritime
disputes, which tried this case, shows that the judge had detailed reasoning when
determining the rate of salvage reward. What’s more, the decision of the first
instance presented the minority opinion of the panel together with the majority
opinion, which indeed received so much praise from the scholars.” Clearly, all the
above progress shows the determination and achievements of the Chinese judicial
reform in recent years.

However, the improper application of party autonomy principle in this case
is also striking. For example, the timing and the result of the choice of law are
determined inappropriately and ambiguously; the judges invoked the inappropriate
conflicts rule as the legal ground with few reasoning in their judgment. The SPC,
the highest court in Chinese judiciary, should have made a more reasonable
decision when dealing with such intricate “choice-of-law” rules. In this case,
there was no express choice of the governing law by parties, either. Under such
condition, the judges should seek the parties’ actual intention from the nature of
the contract as well as the whole circumstance of the case.™ However, the Chinese
judges always ignore the cases’ circumstance and interpret the choice of ‘Chinese
law’ on their own will to make sure that the law preferred by the court could apply.
This will not only violate and improperly limit the function of party autonomy, but
also make the principle become a facade for the “choice of jurisdiction.”

Nevertheless, in terms of the substantial result, the application of the Contract
Law may be an expedient for the SPC to ensure the salvor a larger amount of
salvage reward because the rescue itself is not just a purely commercial behavior,
but also related to a certain degree of public interest that should be encouraged
and advocated.” However, it is not wise in the long run for the following grounds.
First, the SPC should have recognized that this substantial result could have been
achieved even under the condition that the Maritime Law applied to the case,”
and the court need not and should not have ensured it on the price of imposing
improper limitations on the party autonomy. Second, once the SPC defined the
contract as an employment salvage contract and applied the Contract Law to the
issue, then the nature of salvage reward may turn to employment remuneration
that belongs to an ordinary contractual obligation, instead of a claim entitled to
maritime liens. Therefore, the SPC’s judgment is actually not so favorable to the
salvor from the perspective of judgment enforcement. Third, the SPC’s judgment
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in the retrial is the final decision in Chinese civil procedure, which means that the
parties can no longer challenge the applicable law determined by the court through
judicial channels. Therefore, it is unfair for the shipowner to bear the unfavorable
result of the judgment. Lastly but not the least, because the SPC is the highest
court in China, the judgment including the “choice-of-law” approach will have a
significant influence on the lower courts when facing a similar case in the future.
All in all, from NRB v Archangelos, we could understand that there is still a long
way to go for improving the judicial quality and authority of Chinese foreign-
related trials.
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